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“You made clever business deals and kept on making profits. How proud you are of your wealth!” (About the King of Tyre) Ezek
28,5UNDERSTANDING THE ISSUES: WHAT'S THE MATTER WITH TRADE?
“You were busy buying and selling, and this led to violence and sin.” (About the King of Tyre) Ezek 28,16
“I know how terrible your sins are and how many crimes you have committed. You persecute good men, take bribes and prevent
the poor from getting justice in the courts.” Amos 5,12

WHAT'S THE MATTER WITH TRADE?
BY ATLE SOMMERFELDT, GENERAL SECRETARY , NCA

The negotiation of the WTO Doha Development Round is now
in its twelfth, and final year. And the disagreements that
appeared during the mandate discussions in the Singapore
Ministerial in 1995, are just as visible in 2006 as they were
then. Put in perspective: It’s 10 minutes to midnight, and
according to the Norwegian Minister of Foreign Affairs member countries have agreed on just over half of what they need
to. The fact that trade negotiators have to do half of a 12 years’
job within months is disconcerting for those of us who care for
human rights and poverty reduction: Will they “cut corners” in
the name of the few, and make irreversible agreements that
may harm the poor?

evil deeds and the neglect of poor people’s rights. Therefore
trade is not a goal in itself; it is a means to reduce poverty and
create prosperity. This acknowledgement is central to
Norwegian Church Aid’s approach to trade.

To safeguard the rights and dignity of the poor and marginalized is a key goal for Norwegian Church Aid. We strongly believe that focusing on advocacy for equitable trade that benefits
people at the margins of society will make a significant contribution towards a just world.

Free trade advocates argue that free trade does not only promote efficiency in the way societies allocate their resources;
it is also fair: the capability of attracting consumers’ purchasing power is decided by rules applying equally to all, regardless of nationality and free of biased political interference.
However, those of us working to uphold the dignity of the poor
and oppressed have serious doubts about the reality of trade,
and we are compelled to ask: do equal rules really allow poor
producers to receive a fair share of the trade wealth? And
does the current free trade system represent equal rules at
all?

The reality of trade has always been part of human society
and a main pillar of all civilisations. The issue is therefore not
whether or not we should trade, but rather how we should
trade.
The Old Testament tells several stories of how trade influenced the life of rich and poor people. The major lesson, still
relevant even in the 21st century, is that trade creates wealth
that may result in traders believing that they are gods – and
thus lacking humility and modesty. This arrogance can lead to

Many advocate for free trade because they regard it as a cosmopolitan principle capable of undoing the unjust order of
economic nationalism. However, the poorest countries, where
40% of the world’s population live, take only part in 3% of the
world trade. The poor must be granted far greater opportunities in trade in order that trade can work as a means to growth
and development.

Firstly, imagine the following football match: Real Madrid are
to play against Mathare United from the slums of Nairobi –
and the stakes of the match are their children’s education,
safe drinking water, food and medicines. Would the outcome
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be fair and acceptable if the match were to be played with
rules equal to both teams? Secondly, imagine the consequences of a Highway Code written with the following purpose: to
get as many cars on the road as possible, get them to drive as
fast as they can – and ensure that only the biggest and fastest
cars are provided with fuel and spare tyres; while pedestrian
fields, traffic lights and ambulances are removed. This is how
supposedly free trade rules are conceived by the poor: not
only are they incapable of competing on equal terms with rich
producers; but those rich producers are not even competing
on equal terms – they enjoy advantages that are denied the
poor, particularly in the form of massive subsidies.
This is not, however, to suggest that there are no gains in free
trade. There are plenty. The question is how these gains – and
the related costs – are distributed. In addition, the problems
of free trade cannot be properly gauged in a North-South perspective; rather, the key issue here is the way in which free
trade arbiters between the interests of the economically
strong and the weak. Trade rules that effectively cause human
rights to be violated must be reformed.
In this publication, NCA has called on expert contributors to
help identify some key problems of multilateral trade liberalisation, in particular with respect to the upholding of poor
people’s human rights and real opportunities. Alongside
essays on the problems relating to the Agreement on
Agriculture – arguably the most important and controversial
area in the multilateral trading system as far as poor people

are concerned – we have chosen to focus on non-agricultural
market access, the services agreement (GATS) and the intellectual property agreement (TRIPS) as these also touch on
two fundamental questions: poor people’s access to safe drinking water and the issue of how ownership of seeds and
plants is managed under the multilateral trading system.
We hope this publication will contribute to the rich debate
about trade that is already ongoing, and provide perspectives
and insight to readers involved in policy making, church life,
development work and those otherwise concerned with
issues of economic justice.
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PERSPECTIVES FROM THE GLOBAL CIVIL SOCIET

TOWARDS A FAIR AGREEMENT
ON AGRICULTURE

1. THE REALITY OF TRADE
Every day, Europe’s 21 million cows receive some 2 dollars’
worth of subsidies each. Statistically speaking, the average
European cow has more money to live from than half of the
world’s human beings. Dairy subsidies are so large that they
could buy all 21 million cows around-the-world air tickets,
and still pay 400 dollars in pocket money for each cow to
spend on the trip. Still, dairy subsidies fail to benefit the farmers, who sell their milk onwards to processing at farm-gate
prices, just under the real cost of production. Most of the subsidies end up in the pockets of the European dairy agribusiness and exporter companies. This does not merely represent
suspect distributional politics on a European and a global
scale; it leads to overproduction, the product of which is dumped on the world markets in the form of skimmed powdered
milk, sold at half the real cost of production. Meanwhile, vulnerable and poor economies – like that of Jamaica – are
denied the right to use tariffs to protect themselves against
the import surge. So, Nestle – who controls the agribusiness
market in Jamaica – may happily import dry powdered milk at
dumping prices from Europe, rather than buy milk from local
farmers as they used to. Today, domestic farmers supply only
12% of domestic consumption; in the mid-1990s the smallest
farmers produced some 2,5 million litres of milk – today the
produce only 300 000 litres. Poor people’s livelihoods are
thus destroyed.1
This is the most pressing problem for poor people in today’s
trade: that dumped or under-priced imports caused by continuous subsidisation in the North, and the tearing down of tariff
walls in the South, force them out of their own domestic markets. Some 70 percent of the world’s poor live off the land;
most of them need to sell some of their harvest to local markets in order to earn money with which to pay for fuel, medicines and school fees. As the low-price imports of maize, soya,
rice, cotton, dairy products and poultry drive them out of local
markets, they leave the land and move to the cities, with hopes
of a more prosperous life there. In most developing countries
neither industry nor services have the capacity to absorb all the
people rendered disposable by agricultural trade liberalisation.
In the WTO, low income countries such as Nicaragua, Ghana,
Cameroon, Honduras, Tanzania, Kenya and Guatemala – not
quite poor enough to be listed in the least developed countries
(LDC) category – stand to lose the most: unlike LDCs, they are
not given appropriate exemptions from their commitments to

By Simon Pahle

tear down tariff walls. Meanwhile, LDCs face tough import liberalisation demands in Poverty Reduction Strategy agreements
with the World Bank and IMF, and in bilateral Economic
Partnership Agreements (negotiated with, for example, the EU
and the US).
"It wasn’t worth farming any more. You worked for about 20
months and when you looked at your expense, you found you
never covered your costs." David Dlamini has been farming
sugar cane in South Africa for the past 27 years. But the 66year-old father of seven was forced to give up farming last
year because he could no longer make ends meet. His sugar
cane stands rotting in the fields north of Durban because he
cannot afford to harvest it or transport it to the nearest mill.2
For those farmers wanting to make money from export, the
multilateral trading system is hardly more welcoming.
Consider sugar, a product that requires the employment of
many. It is widely consumed and not a typical Northern product. Yet multilateral trade rules allow Europe to be not only a
considerable producer but also a dominant exporter.
Alongside applying tariff rates upwards of 300% to protect its
own market, Europe spends more than EUR 2 billion a year on
direct and indirect export subsidies, dumping a consequent
surplus of 4-5 million tonnes a year on the world markets,
which depresses world market prices greatly. This regime
makes life sweet for privileged sugar farmers in Europe, who
have landholdings four times the size – and who earn double
the income – of the average European farmer. But the sweetest deal comes to the processors and exporters: The French
company Beghin Say receives a subsidy of EUR 236 million of
taxpayers’ money a year to dump 450 000 tonnes of sugar on
the world. These practices incur foreign exchange losses of
nearly half a billion USD a year for Brazil; they crowd out South
African sugar exporters – employing 250 000 full-time workers, and half a million seasonal workers – of third markets
such as China, Egypt, Kenya, Nigeria and Angola. Under preferential schemes, a very poor country like Mozambique – with
a potentially vibrant sugar sector – is allowed to sell 10 000
tonnes of sugar to the EU a year, equivalent of four hours of
consumption in Europe and roughly the same volume as produced by the 15 biggest beet growers in Norfolk, England.
Mozambique could have delivered upwards of 80 000 tonnes
to the European market a year – and, at current European prices, made US$ 38 million from this.3 Or they could have sold
the sugar to a country like Norway – that imports all its sugar
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consumption, and offers zero tariff on imports from
Mozambique – was it not for the unsurprising fact that
Norwegian traders prefer to buy Danish sugar, made cheap by
EU subsidies!

2. AGREEMENT ON AGRICULTURE: A BRIEF HISTORY
The rules governing trade in agriculture have never been fair
– by any standard. Prior to the conclusion of the Uruguay
Round negotiations (1986-94), which eventually led to the
establishment of the WTO in 1995, agricultural trade was
hardly governed by any common set of collectively binding
rules at all. In blatant contradiction with the principles governing the Industry chapter of GATT (WTO’s predecessor) – in
which rich countries had agreed to ever tighter limits on their
own use of subsidies and tariffs – most rich countries paid
little heed to any ‘collective interests’ in agriculture, and did
whatever they thought most effective in terms of promoting
their own self-interest. This system led to the dominance of
Northern farmers in cross-border trade – even in such unlikely tropical products as sugar – their competitiveness being
secured by huge subsidies. Producers from developing countries stood little chance of capturing their fair share of international markets, and at times found their farmers crowded
out even of their own domestic markets.
Having experienced ever worsening terms of trade in a narrow
range of colonial products typically not affected by rich countries’ tariffs and subsidies, such as coffee, a number of developing country governments looked to the Uruguay Round with
optimism, thinking that perhaps new avenues to trade would
open in henceforth distorted areas such as sugar, cotton, vegetables, grain, dairy, fruits and meat. This optimism rested on
the assumption that, under a multilateral trade regime committed to well regulated, if not free trade, with upwards of 90
developing country members, and enforced by a robust Dispute
Settlement System (see Box 1), rich countries would have to do
away with their excessive subsidies.
However, by the time the Uruguay Round was concluded, it
was evident that the developing countries had paid a very high
price to see the rich countries sign a multilateral agreement
on agriculture. They not only had to consent to two entirely
new agreements, in which poor countries had very little interests – one on trade in services (GATS) and one for the global
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collection of licences payments on intellectual properties
(TRIPS); they had also lost spectacularly in the Agreement on
Agriculture itself. By effectively separating their own types of
interventions into three unrelated pillars, the rich countries
made sure they could trade their own tariff reductions against
the tariff reductions of the developing countries. By organising negotiations this way, the poor countries were not only
forced to give away the only intervention they could afford
(tariffs) – they also had no collateral to negotiate with in the
other two pillars! Consequently, the outcome of the Uruguay
Round was that while all countries committed themselves to
tariff reductions, rich countries’ subsidies were largely retained. They pledged to do away with all subsidies in the export
support pillar, and they devised a clever division of their
domestic subsidies into 3 boxes according to the level of distortion on world market prices (see Box 2): It was left to the
next round of negotiations to determine how soon the export
subsidies would be phased out, and how soon and how much

BOX 1: DISPUTE SETTLEMENT MECHANISMS
Dispute settlement is the central mechanism of enforcement in the multilateral trading system. A dispute
may arise if a country adopts a trade policy measure
that one or more fellow WTO members considers to be
in violation of WTO agreements. In addition, third countries may declare that they have an interest in the case.
The Uruguay Round agreement introduced a structured
process with more clearly defined stages in the procedure. In short, a case that runs its full course to a first
ruling should not normally take longer than about a
year, and would take about 15 months if the case were
appealed. If a case is considered urgent (e.g. if perishable goods are involved), the process is accelerated as
much as possible. An illustrative example of trade dispute mechanisms for developing countries is the dispute between Brazil (and Australia) and the EU. The two
countries complained about the European Union’s sugar
subsidies and argued that the subsidies were illegal.
After months of negotiations the panel concluded that
the EU, through its sugar regime, had acted inconsistently with its obligations under the AoA. Consequently
it recommended that the EU brought its policies into
line with WTO agreements. This conclusion was regarded as a victory for the economically weaker Brazil.
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of the trade distorting domestic supports would be cut.
Upon reflection, many Southern governments and civil society
organisations came to suspect that the WTO deals would fast
compound development problems, rather than alleviate them,
especially as poor countries were forced to take sweeping and
unilateral steps toward further liberalisation on another
flank: in relationship to the World Bank and IMF. This had
revealed the ruthless effects of agricultural liberalisation,
including the displacement of a large number of small-scale
farmers, not capable of competing with cheap imports, and
living under governments that neither had the money nor
their creditors’ permission to protect these ‘adjustment
losers’ with even the most basic welfare. The fact that liberalisation rendered so many people ‘disposable’ brought the
rights-based approach into discussions of trade: many
argued that even if trade reforms eventually would provide
efficiency, growth and thus poverty reduction (an assumption
that was itself suspect), the fact that they effectively caused
so many human rights violations raised questions about their
legitimacy altogether.
In the Seattle Ministerial (1999), rich countries still insisted on
their ‘we subsidise – you liberalise’ agenda, and the meetings
collapsed spectacularly. The Doha Ministerial (2001) saw new
promises, as the entire round was renamed the Doha
Development Agenda. But yet again, rich countries were
wholly reluctant to deliver substance in the following Cancun
Ministerial (2003). On this occasion, developing countries formed three partially-overlapping coalitions (G20 – bigger
countries favouring market-oriented reform; G33 – seeking to
safeguard small farmers and food security interests; and G90
– a loose collection of countries, including the Africa Group,
and comprising more disparate interests), and collectively
rejected the US-EU agricultural compromise and their push
for the inclusion of yet another set of new agreements under
the WTO (The Singapore Issues).
In late July 2004, desperate to salvage the multilateral trading
system, WTO members succeeded – through a low-key general
assembly meeting in Geneva – to set up a Framework
Agreement of principles for the further negotiation of the Doha
Development Agenda. Unsurprisingly, some large countries
with strong offensive interests in international trade hailed it as
being “a good deal for social justice” (Celso Amorim, Brazil).4
Most observers thought such statements to be unwarranted:

BOX 2: THE ‘PILLARS’ OF THE AGREEMENT ON
AGRICULTURE
1. Market access. After the Uruguay Round, tariffs
(taxes placed on imported goods) are the only way that
countries may impede market access. In this pillar,
countries negotiate reductions in their tariff levels.
2. Domestic support. Domestic subsidies may encourage
over-production, fuel subsidised exports and distort
trade. The agreement distinguishes between three kinds
of domestic support, according to their levels of distortion, and how much may be in the respective boxes:
Amber Box/AMS: Prohibited subsidies, to be radically
reduced (barring a ‘de minimis’ amount that may be
retained). Typically includes the subsidies paid to
cover the difference between the world market price
and the fixed purchasing price guaranteed to farmers
by their governments, or unlimited per head support
to livestock.
Blue Box: Subsidies with intermediate distortion
effects. The box covers direct payment to farmers but
on the condition that it does not increase production;
e.g. payment toward fixed number of livestock or a
fixed area of cultivation. While these subsidies need
not be terminated, the Framework Agreement concludes that there shall be an upper limit, as yet to be
negotiated.
Green Box: Subsidies with lesser impact on trade
that can be used freely. The box includes so-called
decoupled payments – payments not related to production, often labelled the ‘farmer’s pension’. Also
subsidies toward research, disease control, infrastructure, food security and environmental measures
are included here.
3. Export support. Typically export subsidies and export
credits that make exports artificially competitive. Export
subsidies are prohibited in the Agreement on Agriculture
unless they are specified in a member’s list of commitments. Such subsidies shall be terminated altogether.
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the EU and US had agreed to do away with their export subsidies altogether, but this was a commitment made twice before
– in the Uruguay Round, and again in the Doha Declaration.
Now, as then, there was no suggestion as to when these subsidies would be terminated, and it was thus unclear if the
Framework Agreement really bought anything new. Indeed,
Brussels smugly concluded that their reformed agricultural
programme (CAP) was compatible with the Framework
Agreement – the French trade minister even speculated that
the EU could retain its export subsidies through to 2015.5
Meanwhile, the US managed to push through an expansion of
the Blue Box, in which US may legally put US$ 10 billion of its
highly trade-distorting price support programme toward sensi-

BOX 3: WHAT IS LEFT OF THE DEVELOPMENT BOX IN
THE FRAMEWORK AGREEMENT?
The Development Box was proposed by a group of likeminded developing countries (now G33). Its purpose was
to gain policy space toward the protection and extension
of local production of staple food crops, to improve food
security and sustain the livelihoods of low-income farmers. The components in the original proposals comprise inter alia: exclusion of staple foods from reductions
commitments; raising of low tariff bindings; special
safeguard clause allowing the use of quantitative restrictions on imports; developed countries to assess the possibility of preferential access of food produced by small
farmers. The Framework Agreement of 31st July 2004
reads (para. 41 and 42): “Developing country Members
will have the flexibility to designate an appropriate number of products as Special Products, based on criteria of
food security, livelihood security and rural development
needs. These products will be eligible for more flexible
treatment. The criteria and treatment of these products
will be further specified during the negotiation phase
and will recognize the fundamental importance of
Special Products to developing countries. A Special
Safeguard Mechanism (SSM) will be established for use
by developing country Members”. What will “an appropriate number” come to mean – only a few as opposed to
staple food crops in general? What will “more flexible
treatment” come to mean – only lesser reduction commitments as opposed to raising of low tariff bindings?
These questions shall be resolved by negotiations.7
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tive crops such as soya, cotton and maize.6 In effect, subsidies
previously deemed transitory now seemed to become permanent and legitimate, leading some analysts to characterise the
agreement as worse than anything preceding it. Nothing was
done towards building stricter criteria for the Green Box category either – where the US collects 70% of all its subsidies,
more than US$ 50 billion, an amount of such size that no one
seriously believes it not to have an impact on world market prices. For the weaker developing countries, the agreement had
little to offer; they would still have to take further tariff reductions. The longstanding demand of the G33 – namely, liberalisation exemptions for special food security crops – was met in
principle by the introduction of specific product exemptions and
a special safeguard mechanism (see Box 3). Meanwhile, rich
countries would also receive exemptions, through so-called
sensitive products.

3. THE TRADE DEBATE IN THE GLOBAL CIVIL SOCIETY
Consensus on better protection for Southern small-scale
farmers
Civil society organisations concerned with trade are in
resounding agreement that developmentally fair trade rules
require that developing countries’ governments are provided
more flexibility in whether to use import tariffs to protect their
domestic farmers – in particular as long as rich countries
sustain their huge and trade-distorting subsidies. The fact
that poor countries may decide to allow cheap imports anyway – say, under pressure from traders or poor urban consumers, despite small farmers’ interests (see Box 4) – is a decision that should flow from legitimate domestic politics, and
not be predetermined by international agreements.
Most civil society organisations have therefore rallied behind
the G33 approach (The friends of the Development Box /
Special Products). Some actors, like the global movement La
Via Campesina which advocates for small farmers’ interests
in both North and South, consider such an approach insufficient, believing this would only benefit Southern farmers, and
presumably surrender Northern agriculture to the combination of excessive imports and narrow, industrial and unsustainable production methods. Instead, La Via Campesina favours
food sovereignty:8 the right of every country to decide for itself
what agricultural regime is most appropriate to its own
needs, a concept which – given the political implications of

12

UNDERSTANDING THE ISSUES: WHAT'S THE MATTER WITH TRADE?

sovereignty – seems incompatible with any multilateral
agreement, and certainly with the AoA. From a developing
country perspective one may question the tactical wisdom of
a food sovereignty approach. While the joint resolve of all the
world’s farmers may derail AoA, one may ask to what extent
the same farmers would manage – or indeed be willing – to
ensure that a food sovereignty system would not regress into
the same unfair patchwork as witnessed before the Uruguay
Round. Would there be any effective checks on rich countries’
use of trade-distorting subsidies, once they no longer were
constrained by multilateral disciplines? A Via Campesina
response would perhaps be that the WTO is not only showing
no signs of successfully disciplining Northern subsidies, it is
also in fact very effective at prying open Southern markets.
And although a food sovereignty system would perhaps fall
short of ending trade-distorting subsidies, it would allow
Southern governments free reign to take steps to protect
themselves against malpractices. This argument would have
some merit provided one simultaneously did away with all the
other mechanisms denying developing countries sovereignty
over their trade policies (but which hardly affect rich coun-

BOX 4: CONSUMERS VS. PRODUCERS?
Free trade enthusiasts often argue that liberalisation
makes food cheaper for consumers, and thus favours
the poor. There are two flaws in this assumption. First,
while it is true that cheaper imports make food purchasing cheaper for traders and retailers, there is no guarantee that this will translate into lower consumer prices in the imperfect markets of developing countries;
often, gains end up in the pockets of a few importers
and retailers. Second, in poor societies consumers and
producers are inextricably linked – in terms of food they
are often the same – as 70% of the world’s poor are
themselves farmers: cheaper food prices offer little
help if this means you lose your job in the process. So
stable and decent prices for food mean that small farmers’ livelihoods are sustained, providing them with a
decent wage without affecting their own food consumption. The fact that quite a number of net importing
countries are wholly incapable of feeding themselves,
and thus reliant on cheap imports, does not at all justify
that all countries shall have no choice whether or not to
open their doors to import.

tries’ policies at all) – in particular, agreements with the IMF
and the World Bank, and EPAs (asymmetrical bilateral trade
agreements).
Notwithstanding this debate, it is broadly recognised that the
Development Box measures, while not saving the world, would
come a long way in providing for defensive interests in the
South. However, advocates for the Development Box have reacted cautiously to Framework Agreement: It is positive that two
core elements – the special product and the special safeguard
mechanism – are finally recognised in an agreement; but their
extent and treatment remains to be decided by future negotiations, and many analysts are concerned that these elements –
already weak – will be further watered down. Caution is certainly necessary: according to one undisclosed Geneva source,
the World Bank recently rejected the Development Box
approach as “likely to have only very limited short-term benefits to farmers – and be counterproductive to the objective of
long-term structural food security", reiterating that tariffs hurt
poor and landless consumers. Understandably, many civil society organisations will be following closely the extent to which
special products and other special and differential treatments
are permitted to developing countries in the final agreement of
the Doha Development Round (to be fully concluded no later
than December 31, 2006).

Disagreement about the benefits of market access in the
North
While there are a lot of joint positions and efforts across the
global civil society as regards advocating for defensive interests in the South, there is much disagreement on the issue of
whether market access in the North for Southern farmers will
help development. This might seem somewhat peculiar, given
that the setting up of the AoA was premised on the assumption that developing countries would get a fairer share of agricultural trade. It is true that some organisations critical of
market access may be motivated in part by sympathy with
Northern farmers, but this hardly accounts for the more
important civil society debate: the developing countries’
inverse cost of demanding and eventually gaining market
access, both tactically and as regards the potential effect on
their agriculture and economies.
The optimists are of the conviction that multilateral trade
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rules are required to promote both the defensive and offensive interests of developing countries; ridding world agriculture of trade-distorting subsidies will greatly help developing
countries’ farmers retain price stability in their home markets
and access agricultural markets abroad – both in terms of
geography and product types – that until today have been
denied them.9 While the WTO is not yet delivering on such an
agenda, it is the only multilateral institution where developing
countries may form effective coalitions and see their interests
enforced. The pessimist may respond that the fair agricultural trading system is not properly gauged by pitting the interests of developing countries vs. the interests of the developed; the issue is whether the system favours small farmers or
big farmers. On most accounts, the WTO fails the small farmers completely.
Indeed, the pessimist would argue, creating an agricultural
system of freer trade would harm poor, small farmers from
two sides: firstly, they would be crowded out of domestic markets as their governments would trade away their import protection in exchange for market access elsewhere; secondly,
developing countries’ ambition to increase their share in
exports would require the shifting of productive resources onto
large-scale monocultures, which would drive small farmers off
the land – despite their having nowhere else to go. These
monocultures would not be very lucrative, as competition in the
agricultural market is stiff and many of the products most
demanded in the North are hard to cultivate outside of temperate zone, or otherwise expensive to transport. For instance, in
the most sensitive product lines for Northern European agriculture – dairy, meat and grain – developing countries collectively hold a mere 9.2% of all cross-border trade, and Brazil,
Argentina and Uruguay together account for 9.0 percentage
points alone! Moreover, history has taught us that agricultural
market access does little to help poor countries’ international
terms of trade – consider the sad predicament of coffee farmers; indeed, no country can trade their way out of poverty on
the back of agriculture. On balance, relying upon agricultural
market access would create inequity, harm biodiversity and
lead to blocked development. To this, the optimists would perhaps respond: firstly, developing countries must be allowed
special and differential treatment, giving them the right to
access rich countries’ markets, without having to liberalise to
the same extent. Secondly, market access is no sufficient condition for positive rural development, but this hardly constitutes an argument against market access per se: while it is true
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that past experiences with agricultural exports have often been
negative, these were indeed consequences of the existing, distorted system that withholds trading opportunities from poor
countries in intermediary products such as fruits and vegetables – even sugar, maize and cotton – and, in particular, in
unprocessed products. In fact, we know little about what outcomes a fairer system would produce, because all experience
is based on a very unfair system. There is no aspect of the agricultural export business that by necessity excludes smallscale farmers, provided they can work together; in fact, some
of today’s unhealthy practices in Southern exports may be,
alongside bad domestic policy, a reflection of the very adverse
conditions under which Southern exporters have had to compete – including a very narrow range of options and dumped
competition. It is true that no country can grow on the back of
agricultural exports alone; still, it may improve and create livelihoods, enhance poor countries’ tax bases and help create
savings that can be invested in industry.

4. CIVIL SOCIETY VOICES
Norwegian Church Aid was given the opportunity to interview
some leading trading specialists about the challenges confronting the multilateral system for agricultural trade. Here,
they offer their points of view on some of the debate’s main
issues.
NCA: History seems to suggest that a fair system for trade in
agriculture requires a multilateral regime to help discipline
especially rich countries’ agricultural policies under a common set of binding rules. Is it not true that WTO is the only
multilateral institution with capacity and power to do this disciplining?
Aileen Kwa, Focus on the Global South: “After ten years, WTO
has provided little, if anything, in the interest of the South. In
fact it has, instead, helped legitimise the subsidies and market access interests of rich countries, while trade barriers in
the North remain. You have a system that presents itself as
disciplining the self-interested politics of the rich, but which
in fact does not do this. And so the message to the world is
rather a hypocritical one. Much the same goes for dispute
settlement: it’s a tool for powerful countries. Brazil may win a
sugar dispute, but does this provide anything for, say, the
Caribbean producers? No, it provides for Brazilian agribusi-
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ness’ interests. If we want a multilateral regime that is compatible with developing country interests, we have to advocate
for a regime that is radically different – flexible enough to
allow for some real extent of food sovereignty. But I am doubtful that this is politically possible within the WTO.”
Rudolph Buntzel, APRODEV: “We certainly need a multilateral
agreement. But that doesn’t mean that we need the WTO as it
is. When the WTO was set up I partook in a great deal of advocacy work to influence the design of the organisation: we wanted it to be subject to the UN system and its conventions; and
we heavily criticised the suggested dispute settlement procedure as being far too strong in relation to other dispute settlements in the international sphere; a dispute settlement of this
strength, governing exclusively on the basis of narrow trade
interests, would overrule every other concern. All our concerns were ignored. When looking at the statistics one must
reject the assumption that dispute settlement serves the
interests of developing countries. Small developing countries
hardly ever used it, and even if they use it and win, it does not
make much difference, because it merely entitles them to
implement trade sanctions against the opponent. But the
potential effects of, say, Mali trade sanctions vis-à-vis USA is
very limited. In the Marrakech Agreement it was in fact decided that the dispute settlement procedure would be reviewed.
But this review never took place. Now there is a WTO, it is very
powerful and one cannot just neglect it. On the one hand we
have to confront the WTO and criticise how it is functioning; on
the other hand, we have to use the WTO whenever we can to
prevent the worst, and exercise as much damage control within the system as we may.”
Kamal Malhotra, UNDP: “We certainly need an agreement on
agriculture, and the WTO is the only relevant multilateral
forum for negotiation. This is so even from a food security
perspective. As a large number of countries cannot – for geographic and other reasons – meet their own food needs
through domestic production, trade plays an important role,
and wherever there is an important role for trade you do need
to have binding multilateral rules. A multilateral forum like
the WTO is in principle more likely to let the varying needs of
very different types of countries to be heard, and the more
powerful countries will have to negotiate their agricultural
policies to a larger extent than in bilateral agreements. The
setting up of WTO’s Agreement on Agriculture is the first time
in history that agriculture has been brought under any kind of

multilateral discipline. So, at least a start has been made, although everyone will agree that we haven’t come very far,
particularly in terms of disciplining rich country subsidies and
distortions.”
NCA: Current WTO negotiations seem to be ‘liberalising’ agricultural trade from the wrong end by tearing down tariff walls
while sustaining subsidies. Would not the opposite be better:
that all subsidies were removed, while countries could use
tariffs on a select number of products?
Aileen Kwa: “If Japan wants to use subsidies to sustain their
rice farmers’ livelihoods, I think that is perfectly fine, as long
as the recipients are not exporting and dumping their rice
abroad. However, today there is no proper provision for distinguishing between subsidies paid toward domestic market
consumption and those paid toward exports. So, in this
respect, we need to change the disciplines for subsidies. But
I am doubtful it is at all possible under the WTO. It is true that
even fair subsidies – those paid toward production for the
domestic market – would have negative impacts on Southern
interests; they would crowd their products out of the market
where these subsidies are paid. But this is only a concern
insofar as we assume that agricultural export is really a way
forward for poor countries. And I disagree with such an
assumption – we need to see the bigger picture, and industry
as well, including the extent to which poor countries are allowed to develop a broad-based, vibrant domestic economy. The
real problem is that WTO agreement’s [industrial tariffs] are
denying them such opportunities. As far as agricultural tariffs
in the South are concerned, our major effort has all the time
been to ensure that developing countries exercise maximum
damage control on the tariff reduction liberalisation negotiated under WTO. Tariffs are the only means of protection that
developing countries may use.”
Rudolph Buntzel: “The South needs tariffs, because they cannot afford to pay subsidies. In return for allowing the South flexibility in tariff use, the North should have some room for subsidisation. The global civil society has for many years advocated for an ‘integrated approach’ – where countries’ commitments under each pillar in the AoA are balanced against one
another. This would ensure harmonisation in levels of protection. This is not the case. Meanwhile, the determination on the
part of some countries to use all sorts of subsidies is very
strong. The current system uses a lot of technical qualification
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criteria to designate some subsidies as legal and others as not.
But this arrangement invites all sorts of efforts to make a subsidy qualify without necessarily tackling its problems. It would
be better to have an open system, where, in principle, all subsidies are suspect. In particular, all subsidies paid toward products (be it to farms or processors) destined – in whole or part
– for export, should be made illegal. This concept differs radically from today’s disciplines. Tariffs, on the other hand, effectively serve as a price support, and price support means that
those who produce most get most out of this support. In Europe
this works against small farmers, because actual productivity
compounds the unequal distribution of land - the more land
you have, the more products you produce per hectare, and so
the more you benefit from the tariff. This might not always be
the case in developing countries, however, because smallscale farmers might be more productive than large-scale farmers there. But in the past we have advocated against price
supports – it is basically an unjust system and it does not itself
provide for targeted support for distributive, social or environmental effects. An additional quota system managed according
to social and environmental criteria would perhaps make up
for this – provided it would work. Unfortunately, nowhere in the
history of quota systems have quotas been managed in this
way. There is an internal contradiction within the system: quotas create profitable monopolies for the holder and correspondingly powerful structures, and these structures will do anything to assure that the holders retain their quota. In the end
quota systems degenerate and lead to yet more unjust distribution.”

the North, I think it would be extremely difficult to ensure that
none of these subsidies influences the price of what is exported, or increases production for exports.”

Kamal Malhutra: “Tariffs have the advantage of being transparent, but I think the most important reason to advocate for
tariffs is that they do provide for a more level playing field between rich countries and poor countries – all countries can
impose tariffs, but very few countries can use subsidies. In
order to rebalance the system, eliminating subsidies should
be given higher priority than eliminating tariffs. Otherwise the
system will be inherently imbalanced. Only richer countries
can afford to use subsidies.”

Kamal Malhutra: “How do you organise subsidies in a way so
as to ensure that the production is only for the domestic market? It’s very difficult to separate the subsidies that in principle affect the domestic market only from those that also affect
exports: clearly, subsidies that are essentially paid for nontrade purposes, as is the case with some of the Green Box
varieties, might not affect exports. But any subsidy linked to
production will be extremely difficult to justify on the grounds
that this presumably will be only for domestic production.
Even the proposition that you may use export prohibition on
subsidised products will not easily solve this: assume you pay
subsidies to a farmer toward production a specific crop for the
domestic market; yet, the farmer produces a range of products on his farm, some of which might be exported. Are you
then going to ban the export of all products made on his
farm?”

NCA: Some organisations advocate for the legitimatisation of
subsidies, provided that these favour production for the
domestic market only. Is this feasible?
Aileen Kwa: “If subsidies could be targeted in such a way that
would be fine. But given the state of subsidy programmes in

Rudolph Buntzel: “If subsidies were limited to the domestic
market only, they would not have had the same depressing
effect on world market prices. However it would affect the real
access of Southern producers into the market where the subsidies are being paid. Still, market access is much more determined by tariffs. I remember during the Uruguay Round we
had much discussion about the following questions: how big a
share of your home market may legitimately be reserved for
domestic farmers by means of tariffs and subsidies? And
shouldn’t there at least be a minimum market access share in
every market? It would for instance be utterly unfair if Europe
– by means of protectionist measures – increased its fruit and
vegetable self-sufficiency from, say, 40% to 80% - even existing market access would be destroyed. There should be a
principle agreement that subsidies do not increase the internal self-sufficiency rate in markets such as the European and
American. To use an example which is perhaps not too detached from some of today’s unfair practices: even while bananas are tropical products produced in abundance in the South,
we could produce bananas in glasshouses, using heavy subsidies and tariffs. I favour subsidies – but only those that are justified on the basis of a certain societal service that would not
necessarily be provided for in the free market, including
landscape protection, sustainability, animal welfare – all subsidies need to be justified on these grounds.”
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NCA: Many developing countries bound their tariffs at too low
levels in the Uruguay Round, and now they cannot effectively
protect their poorer farmers. Should we advocate that WTO
rules allow countries to raise their bound tariff levels?
Aileen Kwa: “This is an important issue. Ideally, governments
should come together and push for that. But one must ask: Is
it worthwhile, considering past problems? We have tried to
push developing countries’ governments many times, but they
say: “Oh yes, of course we would want to raise tariffs, but it’s
not politically feasible”. They feel that they are under too
much political pressure as it is. Moreover, developing countries would disagree amongst themselves: Brazil will not support a position for tariff increases, as that would harm its own
offensive interests, and provoke counter-demands from the
US and the EU. India wants to align with the Brazilians
because jointly they can push a ‘middle of the road’ agenda.
India has high bound tariffs, so the government perceives it
can live through more cuts. Yet the more the civil society pushes this issue, the more likely it will get somewhere. The
extent of political space in the South, and how daring our
governments negotiate, really hang on our ability to move
public opinion.”
Rudolph Buntzel: “In today’s agreement, harmonisation
means that those who have the highest tariffs have to cut
more than those who have lower tariffs; this should be redefined to mean that those who have very low tariffs today need
not make any reductions at all. But even here one should not
generalise: one may end up shielding producers that are
unduly protected. Any rough multilateral formula may consolidate unjust structures in certain developing countries.”
Kamal Malhutra: “I think developing countries should be allowed to raise their bound tariff levels for certain products –
those products that directly impinge on food security, and
livelihood security. This opportunity may come with the agreement on special products.”
NCA: While the overall outcome of the Framework
Agreement may have been negative is it not true that it came
a long way in providing developing countries with the defensive tools they need, namely the ‘special products’ and a ‘special safeguard mechanism’?
Aileen Kwa: “As far as special products are concerned, nego-

tiators in Geneva suspect that we may have to lower tariffs
even on these. If this is the eventual outcome, I am afraid special products will be fairly useless, precisely as many countries already have their bound tariff levels much too low.
Probably only a very small number of products will qualify as
special products – and these products will be very specific,
e.g. some forms or types of rice may be categorised as ‘special’, but not rice as an overall category. The outcome in the
special products debate remains to be seen, and developing
countries still have a fighting chance. But one must ask: how
are countries able to build and sustain biodiversity within
their agricultural sector if they may only protect a handful of
products from import surges and price fluctuations? Here,
the special safeguard may benefit some countries. But again
it will depend on how broad the coverage is, and how easy it
will be to trigger this mechanism.”
Rudolph Buntzel: “I think developing countries lost a lot on
both issues in the Framework Agreement. The language has
been watered down, and it is now very weak. It is only a mandate to negotiate – it has not taken on board any of the more
complete proposals that were tabled by developing countries.
In preparation for the Hong Kong Ministerial, we must be
clear in our advocacy concerning the criteria for designating
as special product, how many are permitted, which privileges
will these products enjoy and so on. If it is suggested that special products will merely be treated with fewer reduction
commitments than others, we must protest that this is not
nearly good enough. Some special products may be so important for food security and small farmers’ livelihoods that we
should advocate for the reintroduction of quantitative restrictions, even if it is wholly unrealistic. Meanwhile, we will also
have to consider how to avoid abuse by developing countries:
our advocacy must help ensure that special products will
really be used to help poor farmers. Assume every country
may designate five special products: first, each country designates these five according to criteria such as small-scale holding, number of people farming the crop, importance for food
security etc; then there will be a verification process to ensure
that the designated products really meet the criteria. This is
the only way that I can see this actually working to help poor
people.”
Kamal Malhutra: “Special products must at least qualify for
no further reduction commitments. But this may not be good
enough in cases where – as results of structural adjustment
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programmes – countries have bound their tariff levels too low
even on products that might qualify as special products. I
think you have to open up the possibility that for special products, countries may raise their tariffs. As far as the selection
of special products is concerned, I think they should be selfdesignated by the individual country, but within certain universally agreed criteria. In our UNDP trade book Making
Trade Work for the Poor, we suggested some criteria. For
instance, you cannot designate as a special product a crop in
which you have significant exports.”
NCA: There were considerable reactions that even developed
countries were provided market access waivers through
“Sensitive Products” in the Agreement. But in principle, isn’t
it positive that rich countries sustain some tariffs, if this may
secure fair preferences for poor producers?
Aileen Kwa: “This was a very, very clever negotiating strategy.
I really have to give it to the EU and the US. In the final hour,
they pulled all kinds of tricks out of the hat and really pulled
the carpet from under our feet. The more things they put on
the table under the pretence that they have to get it, the more
they can elicit in return. And I’m not sure why developing
countries do not follow the same strategy, and pull out of the
hat a million things they need to see in place! The main concern for developing countries' agriculture should be diversification and value addition. Insofar as they can ride on preferences to get there, fine. But the longer-term goal ought to be
broad-based agricultural and industrial development, coupled with fair, rather than the currently skewed trade rules. In
this situation, they should then be able to wean off preferences altogether."
Rudolph Buntzel: “This provided the rich countries with an
important bargaining chip: for whatever ‘privilege’ the developing country gets in special products, the developed will
demand a corresponding ‘privilege’ in sensitive products.
Rich countries have successfully introduced a new item onto
the agenda that will further strengthen their bargaining
power. It is true that preferences allow a country to manage
its trade; in principle it allows an importer to determine who
is going to deliver: which country, which producer, and under
which kind of production methods. This is a big advantage,
and one reason why I am against general liberalisation.
However, I would strongly dislike if EU is allowed to makes
sugar a sensitive product and sustain its current sugar poli-
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cies. Milk is a different matter, being the backbone of mountain areas and small farmers, and it is not the product of
industrialised food systems.”
Kamal Malhutra: “I think this a serious problem. It might
hamper the whole processes of getting rich countries to
remove their tariff peaks and tariff escalations. As you know,
one of the major demands of developing countries and certainly of the least developed countries is that they are not able
to add value and process their primary products because of
tariff peaks and tariff escalations on many products of direct
interest to them. If rich countries were to self-designate sensitive products at their own discretion, these would be products that are of direct interest to the developing countries.
Tropical products should certainly be excluded from eligibility
as sensitive products. And then there is another range of
intermediate products where you would have to look at it, literally, case by case. In general, no product of major export
interest to any developing country may be a sensitive product.
As far as preferences are concerned, I am of the opinion that
these should not be maintained forever. I accept that we need
a gradual phasing-out of preferences, so that sensitive products can only be justified in these terms provided they help
sustain certain preferences, and only for a transition period. I
agree that a poor country like Zambia will not be helped by a
quick liberalisation of the sugar market. But I don’t think that
you can argue that Zambia forever should receive preferences
in sugar. You cannot argue that EU sugar prices should
remain distorted and high forever, based on the assumption
that Zambia is not competitive. Preferences are a form of special and differential treatment, and I think there are more
effective ways of special and differential treatment. The problem with preferences is that it is the very same countries
that provide preferences that are most reluctant to accept the
type special and differential treatment that matters.”
NCA: There are considerable disagreements in the civil society as regards the developmental merits of improving market
access for Southern exporters. It is true that the agricultural
export sector in the South often fails to contribute to positive
rural development, direct poverty eradication and food security. But is it not true that there are legitimate interests in
improving export opportunities?
Aileen Kwa: “To what extent agricultural exports actually
benefit people is uncertain. Who is behind the exports? Small
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farmers? Not often. Meeting the standards and competition of
developed markets requires high inputs of energy, chemicals
and capital; land prices rise as big companies come to get
more land. What are the environmental and social consequences in local agriculture? Quite often this marginalizes small
farmers. In the meantime, nothing in the history of WTO suggests that poor countries may get market access in the North
without having to open their own markets further in return,
with the very high social cost that this also entails. It may be
true that there is something to gain from selling your products
to rich consumers in the North, rather than to your countrymen – this is of course the principle in some niche markets for
organic products and fair trade. But I am uncomfortable in
promoting market access as a general solution. Eventually,
you may only give good answers to this by looking at it case by
case; the answer will vary according to origin, product etc. But
one thing is certain: the moment you advocate for trade rules
that favour large-scale agricultural production, you advocate
for an agriculture based on capital intensity, chemicals and
high energy inputs. It is also true that while exports have
increased, employment has not. What then is the good of
advocating exports?”
Rudi Buntzel: “This is a very complicated matter, of course,
and touchy among the NGOs: the moment you advocate for
market access, you are taken to advocate for industrial agriculture, and then you are on the side of the bad boys. I don’t
see it as being this black and white. In fact, lots of export
crops are poor man’s crops. There are 100 million farmers
involved in producing such crops and their livelihoods depend
on this, and if people want to send their children to school or
buy medicines they need cash. The fact that these crops are
getting bad prices in international markets is beside the point
here – poor, small scale farmers can and will produce for the
international markets. The fact that, over the years, more
emphasis should have been placed on production for domestic markets, and less on cash crops, is still true. The problem
with agricultural export production is that the linkages to the
domestic economy are so weak, so one doesn’t reap the benefits – processing, marketing and retailing – one would otherwise have if the products been sold domestically. When you
produce for the export market, the added value is captured by
agribusiness and retailers in the rich market. It is true that
some of the problems with agricultural exports could be
amended by more trade liberalisation [removing tariff escalation in the North; i.e. the more processed the product – the

higher the tariff], but this is not the whole story: In today’s
market, processing, marketing, branding – the product’s
design – is about knowing the consumer’s preferences. So
there are many comparative advantages to be gained for processors who are close to the consumer market. I am doubtful
that a processor in, say, Uganda, could keep up with the shifting trends and standards of the Northern markets. But there
should still be much improvement – by means of using aid to
shift more added value to exporter countries, and limiting
tariff escalation. On balance, I would advocate for improved
export conditions for developing countries. But we have to differ between conventional tropical products that are best
grown in the South, and those higher-value, fancy, modern
markets, like cut flowers, beef and vegetables favoured in
Northern diets, where production in the South is competing
with production in the North. These are two different things.
While it is true that it is in the latter category that the producers may get better prices, I would not like to see developments shift too far in this direction. If these types of exports
are becoming too dominant there might be real conflicts over
productive resources in the local economy, with food insecurity as a result. In tropical products there are real gains to be
won, but we need to keep our eyes open. Take the situation in
sugar: most African sugar producers offer quality sugar at
fairly low prices – think of Tanzania, Uganda, Zambia, Malawi,
Mozambique. But as far as the European market is concerned, neither the current system controlled by rich European
beet growers, with some quotas going to ACP growers, nor a
free market – where producers such as Brazil would benefit –
serves their interest. This winter I met with a board member
of the African sugar worker’s union. He made it clear to that
this is a matter of life and death. So what we need now is to
extend and improve trade preferences and quotas in Europe,
not general liberalisation.”
Kamal Malhutra:“I think one should look at the market access
debate on two different levels. If you are talking about market
access for products that are important for people’s livelihoods
and employment; then there is little doubt that market access
can be directly developmental. I would argue that, in this
respect, allowing market access in the North is another way
of creating policy space for such small-scale producers. If, on
the other hand, you are talking about market access for large
agribusiness or for cash crops that leads to a bias in the
domestic economy, then of course the developmental impact
may be negligible or even negative. So, it is important to be
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clear about whose market access you are promoting. But only
when one can prove empirically that market access leads to a
bias against food crops and staples with little revenue going
back to the government or the community, then one can
question its developmental merits. One cannot simply dismiss
market access in general. Many of the current problems with
export agriculture are in fact reflections of the system as it
currently exists, in which large subsidies are paid to large
agribusiness, and not to small producers.”

5. CONCLUSIONS
The history of international agricultural trade is a sad story.
Northern agribusiness’ interests have elicited ever-increasing subsidies from rich governments, and these have
depressed world market prices, crowded small farmers out of
their home markets and denied developing countries’ farmers
the opportunity to sell their produce to rich consumers in all
but a narrow range of colonial cash-crops in chronic oversupply.
In principle, the prospect of setting up a multilateral
Agreement on Agriculture under the World Trade
Organisation held the promise that developing countries
would collectively get some leverage over the harmful trading
practices of rich countries. But the agreement negotiated in
the Uruguay Round – and its ongoing revision under the Doha
Development Mandate – has left such hopes frustrated.
Meanwhile, developing countries have had to tear down their
own tariff walls, leaving poor and vulnerable farmers with no
protection against the negative effects of Northern subsidies.
The perspectives of the global civil society offer some clear
directions as to what a fair Agreement on Agriculture would
look like, indeed what it must look like to gain legitimacy:
Firstly, all developing countries must be given ample policy
space to protect food security and livelihoods of their vulnerable farmers; there must be enough ‘special products’ to
provide a range of options for small farmers incapable of
standing up to the competition in the liberalised market, and
they must be exempted from tariff reductions altogether.
Secondly, export subsidies and supports must be terminated
as a matter of urgency; an attempt by the EU or US to demand
an extensive out-phasing may derail the multilateral system.
Thirdly, domestic coupled subsidies must either be elimina-
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ted altogether, or the multilateral disciplines for managing
subsidies must be radically reformed to ensure that subsidies
paid toward domestic consumption can be safely distinguished from subsidies paid toward exports, directly or indirectly.
In the event of such a reform, the argument for retaining subsidies paid toward production exclusively for the domestic
market will have meaning. Fourthly, a fair multilateral system
must leave some space for intervention on the part of
Northern governments. Some Northern tariffs must remain,
but should discriminate against imports from other rich
countries rather than from developing countries, and help
sustain fair preferences.
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A FISHY
DEAL: THE ISSUES: WHAT'S THE MATTER WITH TRADE?
UNDERSTANDING

WILL FREER FISH TRADE
HELP THE POOR?

1. INTRODUCTION
Mr. John Fredriksen – nicknamed The Salmon Lord – is easily
Norway’s richest man, and in an exclusive league even by global standards: His fortune recently surpassed the 50 billion
kroner (7.5 billion dollars) mark. Fredriksen controls two of
Norway’s largest aquaculture companies, Pan Fish and Marine
Harvest, and awaits the political opportunity to merge them
with a third, Fjord Seafoods. Through these companies,
Fredriksen raises and sells every fourth salmon on the planet, on the back of a 27% control of the Norwegian, 53% of
Scottish and 20% of Chilean salmon aquaculture.1 His fortunes reflect that of aquaculture in recent decades. But even
within this dynamic and increasingly dominating sector of fisheries, there are no reason for sanguinity on behalf of human
development: Fredriksen has stakes in Chiles’ Lake Region
which experienced an investment inflow of more than USD
120 million in the 1990s. Yet, realities underlying the rosy salmon picture are disturbing: Here, a quarter of a million poor
people live amid great generation of wealth.2 The imagery
conveys little by means of ‘trickle down’.
While Fredriksen has all the reasons in the world to advocate
for the freest trade possible, others are outright afraid. Mr.
Harekrishna Debnath, of the National Fisherworker’s Forum
in India, says: “The biggest threat to fisherfolk and our fish
stocks, are industrialised fishing. Big business threatens life
both in the sea and on our shores. Freer trade will cause worsening conditions for millions of people that are already in trouble”.3 WTO’s negotiations over non-agricultural market
access (NAMA), which includes fisheries, thus reflects one of
the main tensions underlying globalisation: Is a single, integrated world market – in which Norway’s Mr. Salmon Lord
and Mr Debnath compete for the same consumers – a fair
arrangement merely because the two compete according to
rules applying equally to both?

2. WHAT’S AT STAKE IN THE NAMA NEGOTIATIONS IN WTO?
WTO’s negotiations on non-agricultural market access (NAMA)
“shall aim to reduce or as appropriate eliminate tariffs”4 on all
goods except those covered by the Agricultural Agreement:
Alongside fish, this includes the whole range of manufactured
goods – from the simplest textiles, via refrigerators and
motorbikes, to high tech machinery – as well as minerals,
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mining and forest products. While the NAMA’s negotiation
mandate is specifically to ensure tariff reductions “in fields of
particular interest to developing countries”, the actual state
of play has turned this on its head, as rich countries incessantly demand that poor ones must deliver ambitious liberalisation of their own manufacturing markets.
Meanwhile, it is now widely acknowledged that the main gains
of market integration will foremost befall multinational corporations, often at the direct expense of small producers and
fledgling industries in developing countries. Such realities are
in fact bluntly reflected in the talk of rich countries: The EU,
the US and Canada have explicitly stated that they must see
“commercially significant market access improvements”5 for
their multinational corporations if their own offers toward
liberalisation of agricultural trade is to be sustained (see BOX
1). As far as development prospects are concerned, rich countries merely contend that manufacturing tariffs are expressions of undue “protectionism” in favour of “vested interests”
that developing countries should do away with, the sooner the
better. The question is to what extent it will also do away with
significant and real social protection, in particular for poor
people’s livelihoods.
The use of tariffs, to shield domestic industries and jobs from

BOX 1: PAYING FOR NOTHING?
The rich countries argue that, since they have offered to
liberalise their agriculture markets, developing countries must now “pay” by liberalising their manufacturing markets under NAMA so as to produce a reasonable balance in WTO’s Doha Round Agreements.
However, Argentina recently submitted an analysis
paper to demonstrate just how unbalanced the outcome
would become if EU and US have it their way: A 35%
tariff on a rich country’s agriculture import would be
cut down to 20%, corresponding to a reduction of 42%.
Meanwhile, a 35% tariff on a developing country’s
industry import, would have to be cut down to 8%; a
reduction of 77%. This seems particularly unbalanced
in light of the fact that the Doha Mandate states that
developing countries’ commitments shall result in “less
than fully reciprocal” outcomes, relative to that of rich
countries (Bridges, March 22, 2006).
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cheaper imports, was of considerable importance when
today’s industrialised countries ensured their balanced economic development. Now, rich countries seem determined to
kick away the ladder on which they themselves climbed up. The
prospects for developmental “catch-up industrialisation” is
already disadvantaged in that too much of development countries’ meagre capital is bound up in unprofitable agricultural
production; by a global technology gap that is now being locked
in under international trade law by the TRIPS agreement; and
by the effective and potentially anti-social protection of investor
rights under the GATS Agreement. With an ambitious NAMA
agreement on top, developing countries stand to lose the last
tool in the kit – that of enticing producers to emphasise
domestic development concerns in exchange for domestic
market privileges. The only avenue to diversification and
industrialisation left is to entice inward investment by means
of offering free access to domestic natural resources and as
cheap and disciplined labour as possible. The real life corollary of this laissez faire model can be observed in Mexico’s
maquiladora industrialisation following her accession to the
North American Free Trade Agreement (NAFTA). While the influx
of investments have boosted Mexico’s production and exports
of high tech manufacture – including the redesigned VW
Beetle, computers and LCD TVs – less than 5% of the export
value is captured by Mexico herself: Most of production is
mere assembly of costly imported parts; and combined with
lax corporate taxation and huge dollar repatriation of profits,
Mexico’s balance of payment problems are worsening.
Moreover, the imports of input effectively precludes all spill
over, technology transfer to and linkages with the surrounding
economy. The only tangible contribution, employment creation, is seriously deflated by the fact that most jobs are lowskill, low-wage and marred by notoriously poor working conditions6.
After two decades of structural adjustment, many developing
countries already have low applied tariffs on industrial and
fish imports. Domestic de-industrialisation is thus a wellknown phenomenon: According to the African Development
Bank, large swatches of Ghana’s manufacturing sector was
devastated by import competition following liberalisation in
the late 1980s; between 1987 and 1993, some 65% of manufacturing employment was lost. After Kenya’s liberalisation in
1993, thousands of jobs were lost in beverage, textile, cement
and glass production, and remaining producers survive on
precarious margins.7 Still, low applied tariffs do not represent
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a permanent constraint on developing countries’ policy space. In
fact, many developing countries have either been exempted
from binding their tariffs under international trade law, or set
very high binding ceilings so as to retain ‘reserve policy
space’. The main negotiating stance of the rich countries is
not only that this must end; they will only accept a Doha
Round Package in which their corporations are ensured some
improved effective non-agricultural market access – meaning
that the bound levels of developing countries are to be reduced to levels below the current applied levels.
Recent econometric simulations by the US’ Carnegie
Endowment for International Peace predict that developing
countries’ net gains from the Doha Round will materialise in
NAMA – partly because they actually stand to lose collectively
in agriculture. But these gains will be concentrated on a very
few winners: China and ASEAN-countries might expect a bit
more than a 1% increase in manufacturing employment.
However, nowhere in the developing world will manufacturing
salaries actually increase! Instead, manufacturing prices will
deflate everywhere, and stiffen competition; the three poorest
regions of the world – including Sub-Saharan Africa – will
actually experience a considerable net loss of unskilled jobs
in the manufacturing industries.8
But for some countries, there are even more acute and wideranging concerns at stake than manufacturing structure and
forgone employment gains: Tariff revenues represent so
much of overall state revenue that substantial reductions in
their tariffs may negatively affect basic public provisions such
as health care, education, contract enforcement and fundamental human security. Amongst acutely vulnerable nonLDCs are Belize (tariff revenue constitute 49% of public revenue), Dominican Republic (43%), Ivory Coast (42%), Honduras
(42%), Cameroon (28%) and Ghana (27%).9

3. FISHING AND FOOD SECURITY IN THE CONTEXT OF FREER
TRADE
The fisheries in the South contribute substantially to overall
food security and livelihoods, harvesting more than 70% of
world total catch and producing 15% of the world combined
protein supply. More than 90% of the world’s fisherfolk – comprising 40 million people – are poor; they typically harvest and
process fish in either artisanal or small-scale manners. They
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nevertheless account for 45% of the world’s combined catch.10
The fact that so much of the world’s fishery activities are still
accounted for by poor people point to both opportunities and
risks in deeper trade integration: On the one hand, poor producers may benefit from selling their catch to wider markets
offering better prices. On the other hand, most of them are
reliant on selling some of their catch in protected domestic
markets so as to earn cash to afford petrol, medicines, school
fees, and food crops; many of them would have a hard time
competing with overseas imports produced by industrial
means. Unlike “losers” of trade liberalisation in developed
countries, the survival of poor people’s livelihoods cannot be
separated from the protection of their basic human rights,
their food security and dignity.
Indeed, when asking questions about the relationship between
the human right to food and the removal of inward import regulation, we must emphasise indirect food security – what
Amartya Sen famously called trade-based and labour-based
entitlements: It is poor people’s livelihoods and capacity to
earn a living which ultimately decides whether they’ll eat or
not11. If our focus were foremost on net direct food security –
the overall availability of fish-as-food relative to a population’s food need – we may stare ourselves blind on nutritional
stats; it may have us believe that increasing import is developmentally positive merely by making more food available in
the domestic market. This fallacy reflects the implicit neoliberal assumption that we shall concern ourselves with people being consumers (as opposed to producers). The point is
that improving the availability of food by importing it, is of no
help to those people whose livelihoods are destroyed by the
very same imports. Fishing in Gujarat, India, illustrates this
point to the extreme: Fisherfolk here are vegetarians, and fish
is thus a non-edible cash crop sold to domestic non-vegetarians. The food security of these fishers thus resides with the
money they get from selling their fish, not with fish-as-food.
In general, the more exposed such fishers become to cheap
competition from imports, the more precarious their food
security.12 As FAO (2005) observes, the inference that improved direct food security on the societal macro level means
improved direct food security on the individual level, is conceptually flawed.
This is in principle also true for the relationship between the
right to food and increasing fish exports: We might be upset by
the fact that a starvation prone country exports fish. But our

reaction is misplaced if, either, the fish being exported is socially unacceptable as food, as is the case with most of Namibia
fish exports; or, the export production indirectly provides more
food security via employment generation and real food purchasing power than the same fish-as-food would have provided by
means of direct food security. The latter condition is rarely met
in practical terms, however, and this makes increasing exports
problematic: Export growth is often associated with market
concentration; capital intensive harvesting and processing;
diversion of fish away from local markets and depletion of
stocks harvested by small scale fisheries, as the Kenyan case
illustrates below, and importation of fish for processing and
later re-export, or fish meals, instead of local purchase. Both
increasing imports and increasing exports may thus threaten
domestic livelihoods and poor people’s food security.
3.1 Export Opportunities – For Whom?
In the four decades succeeding decolonisation, the world’s
production of fish increased more than threefold, from 44 million tonnes in 1963 to 132 million tonnes in 2003. This huge
growth was largely due to production in the global South,
which accounted for 100 million tonnes in 2003. Output from
developing countries’ sea fisheries increased from 16 to 54
million tonnes in the period. Alongside their unilateral declarations of Exclusive Economic Zones (see BOX 2), this increase
was caused not so much by heavy industrialisation of fishing
fleets as by relatively inexpensive upgrading, vide the introduction of outboard motors, nylon nets and purse seines in
Ghana, that increased the fish landings of 8 000 canoes from
20 000 tonnes in 1960 to 300 000 tonnes in 1992.13 In fact, fishing saw a bonanza because less capital investment was needed to yield productivity growth than the case was in agriculture and industry. Correspondingly, inland-capture fisheries
increased from 2,5 mill to 8,4 mill. The most spectacular
increase came in aquaculture, though: From one million tonnes in 1963 to 38 million tonnes in 2003.
Both production and exports are unevenly spread amongst
developing countries: In aquaculture, China alone accounts for
no less than 84% of production; together with India, Indonesia
and the Philippines, her share is 95%. Generally, it is the socalled low-income/food-deficient countries (LIFDCs) – net
importers of calories, generally due to unfavourable conditions
for their agriculture relative to their populations’ growing food
needs – that have emphasised fish production the most. While
LIFDCs capture and raise half of the world’s fish, their food
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security situation requires substantial fish consumption at
home, and allows export – from countries such as India,
Indonesia, China, and the Philippines – of a mere 9% of their
total production. Non-LIFDCs such as Thailand, Chile, Argentina
and Namibia, on the other hand, may export as much as 65%.
Developing countries have typically emphasised harvesting
and cultivation of species that would complement those already sold in international markets by Northern fisheries –
familiar examples being tuna and shrimp. This has been quite
successful: Developing countries net receipts from fish trade
were USD 18 billion in 2003, easily exceeding the net receipts
from all agricultural commodities combined. The typical fish
export from developing countries have historically seen an 9%
annual price growth, compared to negative numbers for most
agricultural products. But, while developing countries’ share
of world production in the period 1963-2003 rose from below
50% to 70%, their share of world export value rose much less
– from 39% to 48%. This reminds us that large amounts of
southern production still go toward domestic consumption,
and points to the importance of home markets.
But it also indicates that rich countries’ producers and processors still capture an undue share of the most valuable international markets. LIFDCs exports are typically locked in to a
narrow, low value-added product-process specialisation:
Firstly, tropical waters have an inherent advantages for crustaceans, molluscs, cephalods historically favoured in international markets; as export of these expand, developing countries
exporters may run into problems known from commodities
trade – structural oversupply and deteriorating prices.
Secondly, processing by means of freezing these species is
relatively labour intensive and capital extensive. Thirdly, tariffstructure in importing markets – EU and Japan, in particular –
deters investment in higher value-added exports. FAO thus
notes: “On balance, there is inadequate proof of substantial real
improvements in food security of fishers that can be directly
associated with harvesting or producing […] for exports (…)
Clearly, ‘trickle down’ theory has little credibility. The majority of
benefits of international fish trade accrue somewhere between
the rich-country consumer and the poor-country producer.14”

3.2 Import Competition May Drive the Poor Out of Business
A large majority of southern fishermen and –women are
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dependent on vulnerable commodity chains in their home
markets. Such commodity chains often bind together socially
embedded and artisanal harvesting upstream, with more or
less sophisticated processing and retailing downstream: Of
Brazil’s 550 000 fisherfolk, 500 000 are artisanal fishers, comprising ornamental fish collectors and women colleting crabs
and shellfish. These are feeding complex commodity chains
with some catch – including to firms exporting lobsters – and
sell some to domestic processors, some directly to local markets. Permanent deregulation of imports may affect such
poor people’s livelihoods in two ways: If processors or retailers are driven out of business by import competition, the
ripple effects may undermine their upstream livelihoods and
food security. Alternatively, processors and retailers may
adapt to import competition in retail by importing unprocessed fish from abroad.
Indeed, the tendency in developing countries is increasing
imports of intermediate products – non-food fish (e.g. meals
for aquaculture) and frozen fish to be processed, sometimes
re-exported and even re-sold at local wet markets. In some
cases, the consequences have been dire for poor people: As
part of the Philippines’ broad liberalisation reforms in the
1990s, applied tariffs in fish and fish products were lowered
from 30% to 5%. In combination with increasing access agreements to industrial Japanese trawling and stock depletion,
the subsequent import surges took away 20% of livelihoods in
small and medium-scale local fisheries. From 1998 onwards,
authorities tried to protect the domestic markets by raising
tariffs on most fish imports, but strong importers’ interests
now block enforcement, and local fisherwomen and –men are
driven out of business by imports of frozen fish from Taiwan
and China. Coastal areas are locked into a poverty trap, and
fishers are poorer than the average.
Similarly, Indonesia liberalised its fish trade by the late
1990s, and applied tariffs are as low as 3%. Between 1998
and 2002 the import of fish powder – used as feed in
shrimp and fish farms – increased almost 30%, to more
than 60 000 tonnes, worth some USD 36 million.
Meanwhile, trawling companies throw 90% of their catch
back into the ocean, in exclusive search for sea shrimp and
tuna, even if such unsuitable catch could have been harvested by local fishing communities and fed to local fish powder industry – were it not for import competition. With liberalisation, the creation of both processing employment and
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potential upstream livelihoods in fishing communities have
been foregone.15
Such experiences demonstrate that regulatory policy space is
needed to ensure governance that benefits the poor. FAO
points to Sri Lanka’s clever governance in attaining a sustainable and socially fair combination of production for export,
domestic supply production and imports. A recent Sri Lankan
policy document (2003) stresses that “imports will be monitored to ensure that there will not be any adverse impacts on local
fishers, dried fish producers and consumers”,16 but with the
likely outcome of the NAMA negotiations looming, the continuation of such a policy seems to be precluded (see section 3.4
below). Imports may, of course, serve to enhance the livelihoods of the poor and their food security: West African countries
– typically sustaining large labour-intensive fisheries – import
lots of tuna and other pelagic fishes for processing. Local processing businesses, commonly run by women, dry, salt and
smoke the imported fish to render it acceptable to consumers
in domestic and regional markets. Imports, however, tend to
compliment the catch of local fisheries, rather than crowding
it out. Multilateral free trade agreements prohibiting effective
regulation of imports cannot be defended by reference to such
import benefits: Developing countries should retain policy
space so as to allow import when appropriate, and stop it
when not. In the words of FAO: “The evidence is that free markets can turn out to be foul, and the very purpose for which the
enlightened policies are instituted can be twisted to produce
exactly the opposite result.”

3.3 Resource Competition and Stock Depletion?
Many of the labour intensive fisheries typical to developing
countries are also sensitive to increasing competition from
export production in their own waters. Sometimes there may
be direct conflicts over the same species, between local fisherfolk and huge trawlers; sometimes a depletion of one species harvested for export may cause harmful feedback effects
on other species. Due to an unhealthy cocktail of aggressive
capitalist production methods, profitable global trading opportunities, and poor or corrupt national governance, species
that enter international trade seems set to become depleted.
Today, 70% of the world’s fish stocks are exhausted, overexploited or gravely depleted. FAO observes that across widely
different circumstances – Brazil, Nicaragua, Ghana, Kenya, Sri

Lanka, Thailand – “alteration of property rights have moved from
a variety of forms of socially sanctioned community agreements,
to unregulated state property regimes. The latter have degenerated, due to a lack of adequate enforcement, into de facto open
access in which only “possession rights” prevail. The inevitable
consequence of this is a race for fish.”17
One of the most infamous cases is covered in the case study
on Kenya below, and was recently portrayed in the acclaimed
feature documentary Darwin’s Nightmare: Export of the Nile
Perch from Lake Victoria. After its introduction in the lake from
the 1960’s, Nile Perch came to be the backbone of numerous
fishing communities on the lake’s shores, and was fed into
far-reaching processing and distribution in the region. But
from the 1980s, new export opportunities in Europe released
a huge influx of investment – in trawlers and processing companies. As years passed by, the predatory Nile Perch depleted
other stocks, and was overexploited herself. Paradoxically,
the remnants of fishing communities along the lake are currently reported to be seriously deficient in protein. In reviewing the predicament of Lake Victoria, FAO thus concludes:
“Without any strong or significant state involvement in overseeing food trade, the ‘nutritional disbenefits’ may be heaped on
the population while the ‘financial benefits’ accrue in the hands
of foreigners.”18
Sea fisheries’ exports have also caused comparable problems. The bottom trawling used for industrial harvesting of
marine shrimp notoriously destroys local ecosystems, due to
the huge unintended by-catch and discard of immature fish
netted in the trawls. For every kilogram of shrimp harvested
off the Sri Lankan coast, none less than 11 kilograms of fish
are wasted. Comparable numbers for Indonesia are 12 kilograms. This has typically led to radically declining fish catch
rates and ruined the livelihoods for local fishing communities.
Ghana’s artisanal fisheries, comprising 123 000 livelihoods as
late as in 2001, are now losing access to fish stocks in competition with big trawlers.

4. THE CASE OF KENYA19
Kenya’s Luo, Luhya and Abasuba ethnic communities have
been fishermen for more than five centuries. The country
started to export fish in the early 1980s, when fish processing
factories were established around Lake Victoria. About 92% of
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all the fish landed annually comes from Lake Victoria, and the
rest from Indian Ocean (4%), from the remaining inland (3%)
and aquacultures (1%). Nile perch, which constitutes about
50% of the fish caught in Kenya, is the main export, earning
about US $50 million annually. The retail value in export markets was estimated at about $ 52 million in 2001, corresponding to 0.3% of GDP and is stagnating. However, little of this
is repatriated to Kenya.
The Department of Fisheries estimate that almost 800 000
people and their dependants rely on the fishery sector. Those
directly employed in fish production have increased four times

BOX 2: EXCLUSIVE ECONOMIC ZONES AND ACCESS
AGREEMENTS
Up until the 1970’s, fishing off developing countries’
coasts was largely unregulated. Since then, however,
all countries declared their own Exclusive Economic
Zones (EEZs), and harvesting by foreign trawlers required state permission. EEZs helped boost the domestic
harvesting in many cases, but in later years developing
countries have increasingly relied on selling “quotas” to
rich countries’ trawlers through bilateral Access
Agreements. Now, stocks of particularly targeted species – including tuna, hake and shrimp – are in serious
decline. But few developing countries dare to raise
quota prices: Rich countries’ trawlers simply shift their
fishing to ‘cheaper destinations’ and wait for migrating
species there. In the WTO negotiations on subsidies,
developing countries find themselves in a Catch 22-situation: They want rich countries to eliminate the subsidies that empower Northern trawler companies to
dominate their waters. But rich countries respond by
saying that this will mean an end to bilateral Access
Agreements Payments, as they consider these to constitute a state subsidy. Consequently, developing countries must collect the rent from Access Agreements
directly from the trawler companies. Given developing
countries capacity, monitoring and enforcement problems, it is unlikely that they would be capable of collecting rents at today’s level and timeliness, and this
may further exacerbate the problem of stock depletion
(Bridges Monthly, No. 9, 2005).
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over the last 3 decades; from 10 000 in 1973 to 42 000 today.
Kenya has a 640 km coastline along the Indian Ocean, but the
artisanal fleet comprises a mere 2,000 sailing dhows,
dugouts, outriggers, and other small boats, mostly nonmotorized. A few freezer trawlers fish the shallow waters of
Ungwana Bay for shrimp, but trawling opportunities are limited because of coral outcroppings. The contribution of the
marine sector to overall national fisheries production is very
modest, accounting for only 3% to 4% annually.
Since the catches of Nile perch are declining, the average
productivity of each fisherman (catch per person) has also
declined over the years, meaning that most fishermen are, in
fact, underemployed. Furthermore, contemporary fisheries
feature much less overall biodiversity than before the introduction of the predatory Nile Perch. Presently, harvests are
based on Nile perch (60%), the tilapia Oreochromis niloticus
(10%), and the endemic small pelagic cyprinid Rastrineobola
argentea (a sardine-like species, locally known as “dagaa” 20%). Meanwhile, commercialization of the fishery has also
caused an increase in fish prices: In the course of the 1990s
alone, the domestic retail price of Nile Perch increased sixfold; Tilapia increased eight-fold; and Dagaa increased sevenfold. The availability of fish-as-food to Kenyan’s has diminished accordingly, and presently the domestic fish market suffers from chronic undersupply.

4.1 Export Opportunities – For Whom?
There are presently 18 fish processing and exporting firms in
Kenya. Of these, ten specialize on the processing and export
of Nile perch products while seven are marine-based. The latter include four shrimp processors, two firms exporting various crustaceans, such as octopus, squids and lobsters, and
the remaining one processing tuna. Nile perch is the dominant fish species in the export trade, accounting for about 90
percent in volume and value of Kenya’s total fish exports.
Export of Nile Perch was valued $38.9 million in 2000. The
typical fish supply arrangement involves the use of middlemen or ‘fish agents’, who operate between the factory and the
fishermen. The factory will agree on a price with an agent in
advance of supplying fish; the agents negotiate their own
price with fishermen. A common complaint is that agents are
quite exploitative of fishermen. Some factories exert their
influence beyond agents and provide outboard engines, nets
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and other fishing gear to fishermen under an agreement that
the fishermen will supply fish to offset the credit. Some factories also sign agreement with fishermen co-operatives to
supply fish. The expansion in capacity of the factories has
been so rapid that from 1997 the Nile perch processing industry was able to operate at only about half of the available processing capacity. The main reason for under-capacity utilization has been fish supply problems. Indeed, even the nominal
beneficiaries of freer trade have little to win, as the fish stock
on which they rely is being depleted.
With regard to the effects and benefits of global fish trade on
other stakeholders, three groups may be identified. First is
the immediate community around the lake, which is either
engaged in fishing, artisanal fish processing and trade or are
dependents of fishermen and traders. Because of their location, they are able to get some tilapia, and ‘dagaa’ or Nile
perch rejected by factory agents. The second group consists
of those living some distance from the lake in rural villages.
They do not fish or engage in fish processing and trade. Their
only benefit from the lake is the fish which they buy in their
rural market. Sometimes they find tilapia in their market, but
more frequently only dried and poor quality ‘dagaa’ is there.
This group has nothing to gain, but a lot to lose from international trade. Finally, the urban based consumers, for example, in Nairobi and Kisumu. They sometimes find ‘dagaa’ and
tilapia in their markets, but prices are prohibitive. Commonly
fish frames from factories are sold in their markets, but their
quality is too poor. This group has nothing to gain from Nile
perch exports.

4.2 Domestic Markets, Resource Competition and Stock
Depletion
Kenya has little by means of a domestic market, as her export
production has diverted most her fish production toward markets abroad; many inland species that would have little place
in the global market place and could have served the domestic consumers are lost in the large part due to the predatory
Nile Perch; meanwhile, Kenya’s sea fisheries remain underdeveloped. Most of the activity in Kenya’s fisheries is related
to export. Recent statistics from the Fisheries Department
indicate that there are about 42 000 fishermen in Kenya, of
whom about 90 percent are in Lake Victoria. Alongside supplying exporters, fishermen may sell their catch at local mar-

ket, which is commonly referred to as the artisanal or informal trade sector. The logistical arrangement in this sector is
quite simple, with fishermen supplying fish to female or male
traders at the lakeside, who then sell the fish in the nearby
market or to second level middlemen who transfer it to other
rural market or to distant urban markets. This channel also
has the traditional fish processing sub-sector, where some
fish is either smoked or deep-fried before it goes to the market. But, as noted above, this market is now marginal.
Commercialization has progressively edged poor people out
of production, pricing, marketing, processing – even consumption. Presently, fish factories and their agents tightly
control all these activities. Employment chances in traditional
fish trading and processing sectors for Nile perch and its products are now largely integrated in the marketing chain for
fish processing and fish-meal industries. Women, who traditionally represent 75% of those engaged in artisanal (smallscale, non-commercial) processing and trading of fish, are
marginalized, as export of local fish has reduced substantially
the supply of locally available, relatively inexpensive protein.
While there seems to be increased opportunities in the fish
production sub-sector, the informal fish processing sector
has suffered. In the absence of consistent data on the number
of fish processors, the best indicator of the declining employment opportunities in this area is the number of traditional
kilns used to smoke fish, particularly Nile perch and tilapia. In
many areas where such kilns existed previously, there are
presently none. Now male actors perform the roles that
women played in the past.
The distribution of income from fish export has been very inequitable, with local communities at a disadvantaged position
compared to fish agents, factory owners and fillet distributors. Declining catches and increasing number of fishermen
means that per capita incomes in the fishing communities are
on the decline, compromising their ability to purchase alternative food. Lastly, the unrestricted fish trade has contributed
to overall food insecurity and reduced nutrition by taking out
substantial quantities of fish to global markets, which would
otherwise be available to local consumers. This is not merely
a Kenyan phenomenon, though; much the same has happened in the other two countries bordering Lake Victoria –
Tanzania and Uganda. Indeed, filleting factories all around
Lake Victoria are competing to secure sufficient raw fish, and
local traders have been completely displaced from the trade.
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However, whenever there are problems with the export trade,
such as a ban on fish exports, or when a factory truck fails to
arrive, the number of women buying Nile perch quickly increases. Traditional smoking kilns are quickly re-constructed
and the women processors-cum-traders are able to handle
huge amounts of Nile perch at very short notice. Previously
the factories only processed Nile perch of minimum weight 23 kg. Due to increased competition for the dwindling supply of
Nile perch, they now accept lower weights - at times even less
than one kg. At least 90 percent of good quality Nile perch
above two kg that is landed in Kenya goes to factories for processing. Nearly all Nile perch available in the local markets
are the juveniles or that rejected by factories due to poor quality.
In the earlier years of Nile perch processing, the remains of
Nile perch after removing fillet, commonly known as frame
(or Mgongo Wazi) was considered a waste. In less than a
decade, this product became an important part of the diet of
many people. By the late 1980s, almost all Nile perch frames
produced by factories was consumed by local people.
However, the fish-meal industry soon started to use Nile perch
frames in processing fish-meal. Their demand for frames has
increased so much, that they now compete directly with the
local market processing it for human food. It has been estimated that up to 60 percent of frames produced in Kenya go
for fish-meal, leaving the rest for direct human consumption.
The fish processing factories have also adopted filleting techniques that remove more than half of flesh on the carcass
(frame). A common phrase by the artisanal frame processors
is that these frames are "too naked". Despite these practices,
the demand for frames by local consumers, who are usually
the poorest in the community, has continued to rise. New artisanal "factories", at which frames are fried in deep oil, have
emerged. But as Nile perch catches decline, the quantity of
frames available both for fish-meal processing and for local
consumers have gone down.
Previously ‘dagaa’ fish was mainly used for human consumption and remained the "staple fish" to many households
around Lake Victoria as the export boom took out the Nile
Perch; it considered a "poor man's food" and served as major
source of protein to many low and medium income consumers in the country. For a long time, its price was low and
many local people could afford to buy it. However, the price of
dried ‘dagaa’ going for human consumption more than doubled between 1990 and 1995, due to swelling demand from
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fish-meal factories. Today, the fish-meal industry in Kenya
consumes 50 - 65 percent of all ‘dagaa’ landed in the country.
Where the use of fish frames for fish-meal may, to some
extent be explained in that it is a by-product of fish processing
which is consumed only as a last resort, the use of ‘dagaa’ for
animal feeds cannot be sufficiently excused. Its high protein
content and flesh composition is an advantage to the consumers, especially to children threatened with malnutrition.

5. THE CASE OF GUATEMALA20
Guatemala has 255 kilometers of coast in the Pacific Ocean,
and 148 kilometers in the Caribbean Sea (Atlantic Ocean).
Fishing off the Pacific coast is predominantly industrial, while
the Atlantic fisheries typically are small to medium scale.
Inland fisheries, comprising 7 lakes, and numerous ponds,
pools and lagoons, have traditionally been dominated by subsistence and artisan fishing. The annual export is estimated
around 22,601.41 metric tons, generating around 40 million
dollars per year (of which 34 million are accounted for by
shrimp and tuna), corresponding to 0.3% of Guatemala’s Gross
National Product.
Shrimp is by far the most important resource in economic
terms. However, the quota of licenses to fish sea shrimp is
fully exhausted. The shrimp industries have therefore moved
into aquaculture, and presently, 70% of all shrimp comes
from farms. The cultivation of shrimp comprises 32 companies which employ around 12 500 persons of coastal communities. 97% of this production is exported. With the closure of
sea shrimp, sea capture is gradually shifting. Typically, Pacific
fisheries harvest pargo dorado, squids, tuna fish and shark,
whereas Atlantic fisheries is concentrated in shrimp, “manjúa”, robalo, giant snails and lobster. 12 species of sharks are
captured, and fetch fair prices in international market; major
export markets are Japan and Mexico. Alongside some industrial harvesting, 200 boats of small scale are dedicated to
shark fishing, and capture 200 metric tons per year.
Fishing is important for the food security of the Guatemalan
people, especially for people living along her coasts.
Presently, the interests of fishermen- and women are promoted through associations and cooperatives, and national policies are supposed to ensure growth with equity among fisherfolk. Industrial fishing in Guatemala is mainly found off the
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Pacific coast, with 95 large and medium vessels. The Atlantic
coast has 53 medium vessels. Artisan fishing in Guatemala
has potential for considerable economic growth on both
coasts. The Pacific coast artisan fisheries are increasingly
organized. Quite some secluded, small communities on the
Atlantic coast are harvesting fish for non-market subsistence.
But there are also organized fisheries of some market importance, such as in Livingston and Puerto Barrios, Izabal.
According to the most recent census, there are 9 368 artisan
boats in Guatemala, using a total of 15 938 fishermen on either
coasts and in inland fisheries.

5.1 Export Opportunities – For Whom?
The production industry involved in cultivating and harvesting
shrimp, followed by the fishers of pargo, golden fish and shark,
stand to gain the most from improved international market
opportunities. In the country there are 32 business groups as
part of the captures and shrimp cultivation. They possess 67
vessels. The fishing industry comprises a fleet of 43 vessels;
17 of them capture on big scale and 26 on medium scale.
Jointly, these two branches generate 12 500 direct job posts
and 15 000 posts in collateral enterprises. The Ministry of
Agriculture provides larvaes of tilapia, a species of exotic fish
that fetches good prices in the market and reaching big size in
little time. Larveas are sold at very low prices to small companies together with cultivation training. The current annual production is of 2 million individuals, and the government hopes
that the local market will be saturated within the next two
years, leaving a growing volume available for export. In this
conjunction, Taiwan has provided financing for a tilapia processing plant that will facilitate such export. Nevertheless, the
government concedes that one must strengthen the small
producers’ production standards considerably if their produce
is to become acceptable for export.

5.2 Domestic Markets, Resource Competition and Stock
Depletion
The fishery activities in Guatemala contribute in good measure
to the livelihoods and subsistence of many families of coastal
communities, and even for quite some urban businesses
inland. A typical feature of the domestic harvesting and marketing is the relatively long commodity chain between the fis-

hermen and the final consumer. An artisan fisherman typically
offers his products directly to an intermediary at the beach;
and the intermediary will transfer it to urban centers. Here
another wholesaler buys it, and distributes it to a merchant,
being in the restaurant business or retail. The artisan fishermen work either by themselves or organized in groups to
benefit from national policies of support, through organized
communitarian groups. In the Pacific, there are 26 groups
(committees, associations and cooperatives), capturing 15 of
the main species. Most of their capture is sold in the local
market, and the fishermen benefit from a 42% of the retail
price. On the Atlantic coast there are 7 organized groups of
artisan fishermen, all located in the district of Izabal. 14 of the
main species are sold in the national market. The fishermen
capture 56% of the final retail price. The inland fisheries
employ more than 4 500 fishermen and -women – excluding
middlemen, processors, and input producers – and all their
harvest is sold in national markets.
Artesanal fishing has been in drastic decline over the last 5
years:
●

On the Pacific coast the average annual production has
decreased around 75%. The capture used to be of 29 458
metric tons/year, according to the fishing census, it has
decreased around 8,579 metric tons/year in a lapse of 5
years.

●

On the Caribbean-Atlantic Coast the production has
decreased in a period of two years in 5 087 metric
tons/year, according to the fishing census, to an annual
production of 2 423. metric tons (50%)

●

Between 40% and 75% of captured fish, have sizes and
weights of individuals who have not reached adult sizes.

The reasons for this decline have not been properly studied.
Yet, one might suspect that it is directly linked to the overexploitation of fish along the near shores, and thus a supply side
constraint from nature’s side. It might also reflect alteration
on the demand side, i.e. caused by changing market conditions. Meanwhile, the average of education for a fisherman is
that of an incomplete elementary school. This low level of education obstructs fisherfolk from diversifying their economic
activities. Fishing represents a fall-back opportunity for poor
people that lack land for crops or that holds land but are inca-
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pable of producing food enough to sustain their livelihoods.
The main losers from increasing import and lowered prices
will undoubtedly be the artisan fishermen and the intermediaries that form part of their business chain. These people
belong to a lower social status of the country, and their basic
rights are dependent on finding markets for their capture. The
coastal fishing communities are particularly reliant on
domestic markets for fish so as to sustain their livelihoods
and indirect food security, as the land on which they live is
unsuited or unavailable for agriculture. Fishing thus represents their only available source of income. The medium and
large scale producers may have access to sale their products
in the international market. However, they will have to increase their production standards or processing level of the products to comply with the requirements of export markets. The
investments required to medium scale businesses may not be
available. Proprietors and workers of processing businesses
prefer freer trade. At present, there are 3 processing plants of
shrimp, shark and golden fish; and the Taiwan sponsored,
with the purpose of favoring small companies that cultivate
tilapia, is yet to open.
Meanwhile, increasing reliance on exports may increase
pressure on fish stocks with inequity as a result, if such harvest were to be delivered by industrial fishing companies. To
diminish this pressure, the country most put in considerable
social and governance investments to ensure sustainable
management of her fish stocks. According to the government,
increasing exports will not result in bigger pressure on
resources as licenses are limited. Nevertheless, there are no
user fees according to species capture, and the number of
licenses is not based upon proper estimations of sustainability. The Unity of Management of Fishing and Aquiculture, the
governmental entity managing the use of fishing resources of
the country, were ignorant of special and differential treatment mechanisms of both the Free Trade Agreements of the
Americas (NAFTA) and of the WTO, and has now formal part in
their negotiation.
6. NAMA AND HUMAN RIGHTS
6.1 Negotiation’s State of Play
In line with the previous agreements, non-exempted WTO
member countries will have to reduce their manufacturing
tariffs, line-by-line, according to a so-called “Swiss Formula”,
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the main principle being the higher the current tariff the greater the cut. Developed and developing country members shall
use different “coefficients” in the formula, to offset outcomes
in which developing countries, whose current bound levels
are much higher than those of rich countries, must take
unduly large reductions. Depending on formula coefficients,
the liberalisation commitments of many poor countries may
still prove burdensome (see BOX 3).
The overall state of play reflects that developing countries
were pushed into accepting too harsh overall reduction commitments in the past agreement; now, most of them say they
must be accorded considerable exemptions to be able to sign
an agreement at all. While unsurprising, this frustrates rich
countries: A prominent EU negotiator recently exclaimed:
“Doha is becoming a Grosnyj Round!” Meaning that the agreements will be just as disfigured and shot to pieces as was that
city after the war in Chechnya: Least Developed Countries
(LDCs) are exempted from all formal commitments, and need
not concern us here. Of much greater concern, are the 11 socalled Paragraph 6-countries, classified by presently having
less than 35% of their tariff lines bound under WTO. Kenya, Sri
Lanka and Ghana are in this group21. The exemption accorded
to them is that they need not reduce their tariffs according to
formula. Instead, they shall bind 100% of their tariffs at “a level
not higher than the average of all developing countries tariffs”,
which currently stands at 29%.
Recently, a third group of ‘defectors’ – lead by those
Caribbean states whose overall public revenues are critically
vulnerable to tariff reductions – have called on exemptions
comparable to those of the Paragraph 6-group, as being
‘small economies’, and have suggested as defining criteria
countries that hold less than 1% of world exports. If such a
group were established, it would comprise most of the remaining developing countries, including Guatemala, Nicaragua,
Honduras, Namibia and the Philippines. What exemptions this
group would be accorded are not at all clear.22
Left in the ‘Grosnyj Round’, then, are the larger countries, in
which rich countries’ corporations have the biggest market
access stakes: Inter alia, India, Brazil, Argentina, China,
Malaysia, Thailand, South Africa and Northern African states.
But the fact that they are big does not mean they are not vulnerable to undue liberalisation. Not only do these countries
have much to lose in their sizeable manufacturing sectors;
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they comprise the vast majority of the world’s poor people,
including thousands of vulnerable fishing communities, and
millions of poor fishermen and –women. The main negotiating question for them will be how radical their formula commitments will be, and how they will make use of the modest
special and differential treatment accorded to them under
paragraph 8 of the 2004 WTO
Framework Agreement.23

6.2 Implications for Kenya and Guatemala
With regard to the cases of Kenya and Guatemala, simulated
bound tariff ceilings may not seem to give much cause for
concern in that they fail to cut into applied tariffs – Guatemala
currently applies 9%, and Kenya 15%. However, a first note of
caution is that the simulations are based on a possibly overly
optimistic outcome, from the point of view of the developing
countries: It is not at all certain that they will attain a coefficient as high as 30. Secondly, if we measure reduction commitments against the status quo, we implicitly assume that the
status quo represents a beneficial situation, while in these
cases such an assumption can hardly be sustained: Current
applied tariffs are not necessarily appropriate. In fact, one
may suspect that they were effectively set by the fiat of the
World Bank and IMF, and may be co-responsible for the poor
development of the two countries’ domestic markets. Thirdly,

even in a scenario as simulated above almost all of their
‘reserve policy space’ will be surrendered under multilateral
trade law – forever.
It is an understatement to say that Kenya’s fisheries are in dire
straits. Poor people have historically been reliant on rich inland
capture, both for their indirect food security (as producers) and
for direct food security (availability of fish-for-food at affordable
prices), but with the boom of the Nile Perch exports from the
early 1980’s and onwards, most of her capture has been diverted away from the domestic market, and fish stocks have been
dramatically depleted. Consequently, thousands of livelihoods
have been lost, and fishing communities now suffer from acute
food and protein insecurity. Meanwhile, Kenya’s sea fisheries
remain wholly underdeveloped. What Kenya seems to need the
most now, is considerable capture regulation in the Lake
Victoria – if at all to save the inland fish stocks – alongside measures to promote the development of her sea fisheries, firstly to
the benefit of the poor, artisan fisherfolk, secondly to promote
sustainable sea fisheries of some scale. Kenya’s poor have not
just been left poorer by the tragedy of Lake Victoria; they are
increasingly marginalised in subsistence agriculture, and are
thus is acute need of new, accessible livelihoods. In order to
entice development of the sea fisheries, however, Kenya may
have to build a domestic market of some proportion. This cannot be done without the use of tariffs. But the needed policy
space may now be jeopardized in the NAMA negotiations.

BOX 3: SIMULATION OF REDUCTION COMMITMENTS IN TARIFFS FOR FISH AND FISH PRODUCTS 24
The below simulations are made with the coefficients of 30 for developing countries, and 10 for developed. This roughly
corresponds to the positions of Pakistan. For comparison, EU has recently hinted she could accept 24 for developing countries and 10 for developed, depending on what liberalisation commitments she must take in the Agricultural Agreement.
US, however, want to see an outcome in which the two coefficients are “in sight of one another”, and would thus accept
neither. Paragraph 6-countries are given the average outcome, 29%.
Country
EU
Gautemala
Kenya (para 6)
Sri Lanka (para 6)
Brazil
Guyana
Dominican Republic

Current bound tariff
12
40
63
50
34
50
40

(Applied)
(9)
(15)

Simulated NAMA tariff
5
17
29
29
16
19
17

Percentage cut
58
57
54
42
53
63
57
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Guatemala’s fisheries are quite different from Kenya’s in that
the inland fisheries are of modest importance. Despite worrying harvesting declines of recent years, Guatemala’s sea fisheries – off the Pacific Coast, in particular – are of some size
and sustain both artisan fisherfolk and commercial trawlers,
alongside capital-intensive coastal aquaculture. However,
while different stakeholders harvest from the same sea, they
operate in relatively segmented markets: Commercial fishers
rely substantially on exports, whereas artisan fisherfolk rely
almost exclusively on the domestic market. To increase the
number of livelihoods in her fisheries, Guatemala may seek to
integrate small-scale fisheries in her export processing.
Existing artisan livelihoods must be sustained, and this probably requires protection from increasing imports. Both these
measures may be hampered by the above NAMA outcome,
however.
If signing a NAMA agreement of ambition, Kenya and
Guatemala will probably forfeit intervention options that may
be needed as the development needs of their respective fisheries unfold; as world prices and trading environments
change; and as ecological constraints emerge. In this respect,
the simulated negotiation outcomes reflect no small surrender of sovereignty, which precludes potentially necessary protection of poor people’s basic rights.

6.3 Forfeited Protection of Human Rights?
One may ask whether likely NAMA outcomes is in conformity
with WTO member countries’ commitments under Human
Rights law and other international obligation. The 1948
Universal Declaration of Human Rights, art 25 (1), reads:
“Everyone has the right to a standard of living adequate for the
wealth and wellbeing of himself and his family, including food”.
The 1976 International Covenant on Economic, Social and
Cultural Rights explicitly urges reform of the global trading
system so as to take “into account the problems of both food
importing and exporting countries, to ensure an equitable distribution of world food supplies in relation to need.“ Furthermore,
the 1999 General Comment no 12 on the right to food by the UN
Committee on Economic, Social and Cultural Rights makes it
mandatory for governments to protect the human right to
adequate food, to facilitate peoples access to food25. Pertinent
to the latter, the committee frequently emphasises that member states failing to take all measures necessary to ensure
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that the obligation to protect is fulfilled, may be deemed to act
retrogressively – i.e., in contravention of their human rights
obligations. A key question is whether governments that
demand and/or accept substantial liberalisation commitments under NAMA negotiations, in spite of the overwhelming
likelihood that these very commitments may come in conflict
with the ability to protect the right to food of some of the world’s poorest people, are acting retrogressively.
There has been no dearth of awareness-raising on the subject
matter. In identical phrasings, the FAO Code of Conduct for
Responsible Fisheries, and the Kyoto Declaration of 1995
appeal to states, development banks and organisations to
ensure that “…their policies and practices related to international fish trade and export production do not result in environmental degradation or adversely impact the nutritional rights
and needs of people for whom fish is critical to their health and
well-being.”26 Still, NAMA negotiations will most likely lead to
agreements in which developing countries governments do
surrender policy space necessary to avoid retrogressive measures.

7. CONCLUSIONS
Through the NAMA negotiations, rich countries demand
improved market access in developing countries manufacturing and fish markets. One may safely say that this demand
has nothing to do with concern for development and human
rights; it reflects a corporate interest of prying open the sizeable middle class markets of developing countries such as
India, China and Brazil. Given the vulnerability of the producers in these countries, such demands are wholly inappropriate. The fact that these narrow and self-serving aspirations
are forwarded within the multilateral negotiations of the WTO
make matters much worse, as the outcome will apply to a
broad membership and cause much additional collateral
damage.
The Doha Development Round is talking the talk, but certainly
not walking the walk of development. If trade negotiators paid
only marginal attention to genuine development and human
rights issues, they would readily acknowledge the following:
Developing countries fisheries are populated by 40 million
poor people; they are socially embedded and intertwined with
customary and artisan production methods; have limited live-
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lihood adaptability in the face of liberalisation chocks, and
frequently experience resource conflicts and exhaustion of
fish stocks. In short: A global free trade regime seems to be a
poor idea. Rich countries’ negotiating rhetoric – and that of
Norway in particular – is strangely inconsistent: While rejecting substantial liberalisation in agriculture with often legitimate reference to food security and ‘multifunctionality’ concerns, rich countries nevertheless expect the poor ones to
commit to full liberalisation of their fisheries – as if there
were no food security and ‘multifunctionality’ concerns in fish.
As far as southern fisheries are concerned, the impending
NAMA agreement will deliver one gain to Southern exporters:
Tariff escalations in rich markets will probably have to go.
This may enable developing countries to add more value to,
and diversify, their fish exports. But the price may be very
high. The use of tariffs to govern imports will become much
more difficult, even while import regulation has been indispensable for a country like Sri Lanka. As FAO notes, developed countries are kicking away the ladder they climbed up on:
“Developing fishery nations need to be more “protectionist” in
that they should protect efficient national policies […]. Most
developed maritime states achieved […] benefits for their fishing
people by implementing such policies and not as a result of global economic integration […]. Why squander away such hardwon gains in a blind, standards-lowering competition for “free”
international trade?”27
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HUMAN RIGHTS AND TRADE IN WATER SERVICES

A SUPPORTIVE OR CONFLICTING
RELATIONSHIP?

The purpose of this study is to look at whether the WTO
General Agreement on Trade in Service (GATS) threatens people’s access to water. I will first give a brief introduction to the
status of water as a human right and continue with an introduction to trade in services and the GATS Agreement, before
looking more closely at how commitments in the GATS might
influence a state’s ability to comply with its human rights obligations. Finally, I will look upon whether human rights can be
a defence against GATS rules if the latter threatens the right
to water.

I WATER AS A HUMAN RIGHT
1 INTRODUCTION
Water is fundamental for human life and health, yet over 1 billion people lack access to a basic water supply, and several
billions do not have access to adequate sanitation.1 An estimated 14.000 to 30.000 people, mostly young children and
elderly people, die every day from water-related diseases.
Among those most directly affected by unsafe water are the
poor in both rural and urban areas. About 80% of those who
have no access to improved sources of water are the rural
poor. The ‘cost’ of each individual’s lack of access to safe
water is reflected in the day-to-day investment of time spent
collecting water – ‘stealing’ time from other activities such as
education, paid work, housekeeping, child care or other productive activities, as well as in the burden of disease arising
from unclean water. Women often suffer most from the lack of
access to water and sanitation. Almost 70% of the 1.3 billion
people living in extreme poverty are women.2

2. HUMAN RIGHTS
Human rights are international legal obligations drawn up to
ensure the fundamental freedoms and dignity of individuals
and communities. They include civil, cultural, economic, political and social rights. Human rights are formulated as individual rights, not in terms of rights and obligations between states. Unlike other systems of international law, the human
rights system grants access to individuals and NGOs towards
the state as duty bearer. The state is obligated to respect, protect and fulfil its human rights obligations. The recognition of
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water as a human right can thus represent a tool that civil society can use to hold governments accountable for ensuring sufficient access to water, both in terms of quantity and quality.
The principle of non-discrimination is fundamental in relation
to the protection of human rights. The Human Rights
Committee has stated that ‘discrimination’ as it is used in the
International Covenant on Civil and Political Rights should be
understood as “to imply any distinction, exclusion, restriction
or preference which is based on any ground such as race,
color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status and which
has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms.”
However, the human rights concept of non-discrimination
does not require equal treatment to everyone in all cases.
Affirmative action for the poor, marginalized and vulnerable
might be appropriate. For example, it would not be a breach
of the non-discrimination principle to give poor people lower
water rates than the average rates.
The right to water has been recognised in a wide variety of
international treaties, declarations and other standards.
According to international law, Treaties, Conventions and
Covenants are legally binding, whereas Declarations and
Recommendations are generally documents of intent that,
while constituting political commitments, are not legally binding. General comments and general recommendations are
issued by UN treaty-monitoring committees, and are authoritative interpretations of the specific rights enumerated in the
treaties.

3. INTERNATIONAL LEGAL STANDARDS ON THE RIGHT TO
WATER
A human right to water is not explicitly recognised in the
International Bill of Human Rights, which consists of the
Universal Declaration of Human Rights, the International
Covenant on Economic, Social and Cultural Rights, and the
International Covenant on Civil and Political Rights and its two
Optional Protocols. However, a strong argument can be made
for water being implicit in other rights covered by the Bill of
Human Rights. In addition, more recent human rights instru-
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ments explicitly recognise water as a human right.

3.1 INTERNATIONAL BILL OF HUMAN RIGHTS
(a) Universal Declaration on HR
In 1948, the General Assembly adopted the text of the
Universal Declaration on Human Rights. As a declaration, it is
not legally binding, but many of the provisions are now considered to be customary international law, reasserted in many
international legal instruments. According to Article 25 of the
Universal Declaration on Human Rights, “everyone has the
right to a standard of living adequate for the health and wellbeing of himself and of his family, including food, clothing,
housing and medical care and necessary social services…”
The right to water can be seen as implicit in the right to an
adequate standard of living, because it is obvious that such a
standard of living could not exist without an adequate supply
of drinking water. Furthermore, use of the word including in
article 25 of the Declaration implies that there can be other
components to the right to an adequate standard of living. The
elements listed are not exhaustive, but rather serve as an
indicator of certain factors essential to obtain an adequate
standard of living.
(b) The Covenant on Economic, Social and Cultural Rights
The Covenant on Economic, Social and Cultural Rights also
provides a basis for recognising access to water as a human
right. Article 11 (1) establishes that states recognise the right
of everyone to an adequate standard of living for himself and
for his family, including adequate food. This part of the article
is similar in nature to article 25 of the Universal Declaration
on Human Rights, from which the right to water has been
deduced.
Article 12 of the Covenant, related to the right to health, includes necessary measures to reduce infant mortality, and measures necessary for the improvement of all aspects of environmental and industrial hygiene. Given the close relation
between safe drinking water and infant mortality, as well as
the link between water and environmental and industrial
hygiene, it could be very well argued that the right to water is
also implied in article 12 of the Covenant.
General Comment no 15
In 2002, the U.N. Committee on Economic, Social and Cultural

Rights (ESC Committee) adopted General Comment No. 15
(2002) on ‘the right to water'.3This is the first recognition by a
United Nations human rights body of an independent and
generally applicable human right to water.4 This General
Comment bases the human right to water principally on
Articles 11 and 12 of the ESC Covenant.
Although General Comment no.15 is a highly authoritative
interpretation of the Covenant, the Committee’s findings are
not binding for the states that have signed the Covenant.
However the ECS Committee will expect states to report on
their progress in realising the human right to water, thus raising the awareness of the need to ensure access to clean
drinking water and sanitation.
(c) Covenant on Political and Civil Rights
Article 6 of the Covenant on Political and Civil Rights establishes that every human has the inherent right to life, and that
this must be protected by law. The ‘right to life’ has conventionally been interpreted to mean that no person shall be
deprived of his or her life in a civil and political sense, and
does not guarantee any person against death from famine or
cold or lack of medical attention. However, a more progressive doctrine has been adopted by The Human Rights
Committee, which has stated that:
“[HRC] has noted that the right to life has been too often narrowly interpreted. The expression 'inherent right to life' cannot properly be understood in a restrictive manner, and the
protection of this right requires that States adopt positive
measures. In this connection, the Committee considers that it
would be desirable for States parties to take all possible
measures to reduce infant mortality and to increase life
expectancy, especially adopting measures to eliminate malnutrition and epidemics.”5
In this context, the right to life would clearly encompass the
right to sanitary drinking water. However, such a wide interpretation is controversial, and cannot be said to be generally
accepted.
3.2 CONVENTION ON THE RIGHTS OF THE CHILD AND THE
CONVENTION ON THE ELIMINATION OF ALL FORMS OF
DISCRIMINATION AGAINST WOMEN (CEDAW)
The Convention on the Rights of the Child is the most widely
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accepted human rights treaty ever, and has been ratified by
192 countries.6 It establishes in Article 24 that States parties
recognise the right of the child to enjoy the highest attainable
standards of health and the right to facilities for the treatment
of illness and rehabilitation of health. To pursue the full
implementation of this right, states shall take appropriate
measures to “combat disease and malnutrition, including
within the framework of primary health care, through, inter
alia, the application of readily available technology and
through the provision of adequate nutritious foods and clean
drinking-water…”, Art 24,2(c).
It is worth noticing that Article 24 makes a distinction between food and water, indicating that the right to water is not
the same as the right to food.
Like the Convention on The Rights of the Child, CEDAW has an
explicit reference to water as a human right. According to
article 14, 2, States parties shall in and benefit from rural
development an“take all appropriate measures to eliminate
discrimination against women in rural areas in order to
ensure, on a basis of equality of men and women, that they
participated, in particular, shall ensure to such women the
right: (h) To enjoy adequate living conditions, particularly in
relation to housing, sanitation, electricity and water supply,
transport and communications.”
These treaties are therefore the main universal human rights
instruments that explicitly refer to water as a human right.

3.4 INTERNATIONAL DECLARATIONS AND RESOLUTIONS
In addition to being recognised in legally binding treaties,
there are an extensive number of international declarations
and resolutions that recognise the right to water. Though not
legally binding, they can be used as a source of interpretation
of international treaties and national constitutional and legislative provisions, as well as providing evidence of overall
trends in the development of international customary law. The
following declarations and resolutions recognise the right to
water:
●

Universal Declaration of Human Rights 1948
Mar del Plata Declaration, UN Water Conference, 1977
● Programme of Action of the International Conference on
the Population and Development, Cairo, 1994
● Agenda 21, UN Conference on Environment and
Development, 1992
● Stockholm Declaration, UN Conference on the Human
Environment, 1972
● General Assembly Resolution 35/1980
● UN Principles for Older Persons, 1991
● Rio Declaration on Environment and Development, UN
Conference on Environment and Development, 1992
● Habitat Agenda, UN Habitat II Conference, Istanbul, 1996
● Rome Declaration on World Food Security, 1996
● Johannesburg Plan of Implementation of the World
Summit on Sustainable Development, 2002
●

3.5 CONCLUSION
3.3 INTERNATIONAL HUMANITARIAN LAW AND U.N.
STANDARD MINIMUM RULES FOR THE TREATMENT OF
PRISONERS
The Geneva Conventions and their additional protocols regulate the international humanitarian law (the laws governing
war), and they explicitly recognise and protect the right to
water. The definition of war crimes set out in The Rome
Statute of the International Criminal Court cover acts such as
the deprivation of water supply to civilians as a means of warfare.7
The United Nations has also explicitly established the right to
water in its Minimum Rules for the Treatment of Prisoners.8

It is still debatable whether there is an independent general
right to water according to international law. However, it is
clear that without water, other human rights become meaningless. The right to water can thus be inferred from other
rights, such as the right to life, food and health.
The increased pressure on the world’s fresh water resources
have also lead to an increasing recognition of water as a
human right, and more recent international human rights treaties include explicit references to the right to water. This
trend of growing support for a right to water can also be seen
in the developing of water rights in National laws and constitutions.
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4. COMPONENTS OF THE RIGHT TO WATER

●

(ii) Economic accessibility: water, and water facilities and
services, must be affordable for all. The direct and indirect
costs and charges associated with securing water must be
affordable, and must not compromise or threaten the realisation of other Covenant rights.

●

(iii) Non-discrimination: Water and water facilities and
services must be accessible to all, including the most vulnerable or marginalized sections of the population, in law
and in fact, without discrimination on any of the prohibited
grounds.

●

(iv) Information accessibility: accessibility includes the
right to seek, receive and impart information concerning
water issues.

The right to water comprises two main aspects: the water
consumed directly by human beings and the water used for
such basic needs as sanitation, cleanliness and agriculture.
According to General Comment no 15, the human right to
water “entitles everyone to sufficient, safe, acceptable, physically accessible and affordable water for personal and
domestic uses. An adequate amount of safe water is necessary to prevent death from dehydration, to reduce the risk of
water-related disease and to provide for consumption, cooking, personal and domestic hygienic requirements”.9
Further, the minimum demands of the right, which applies in
all circumstances, are:10
a) Availability. The water supply for each person must be sufficient and continuous for personal and domestic uses. These
uses ordinarily include drinking, personal sanitation, washing
of clothes, food preparation, personal and household hygiene.
The quantity of water available for each person should correspond to World Health Organization (WHO) guidelines.
Some individuals and groups may also require additional
water due to health, climate, and work conditions.
b) Quality. The water required for personal or domestic use
must be safe, therefore free from microorganisms, chemical
substances and radiological hazards that constitute a threat
to a person’s health. Furthermore, water should be of an
acceptable colour, odour and taste for each personal or
domestic use.
c) Accessibility. Water and water facilities and services have
to be accessible to everyone without discrimination, within the
jurisdiction of the State party. Accessibility has four overlapping dimensions:
● (i) Physical accessibility: water, and adequate water facilities
and services, must be within safe physical reach for all sections of the population. Sufficient, safe and acceptable water
must be accessible within, or in the immediate vicinity of,
each household, educational institution and workplace. All
water facilities and services must be of sufficient quality,
culturally appropriate and sensitive to gender, lifestyle and
privacy requirements. Physical security should not be threatened by access to water facilities and services.

5. THE RIGHT TO WATER - THE RESPONSIBILITY OF THE
STATE
a) A duty to ‘respect, protect, fulfil’
As noted above, it is the state that is the duty bearer of human
rights, and as such, states must “respect, protect and fulfil”
their obligations.
DUTY TO RESPECT: maintaining existing access
The duty to respect requires that the government do not interfere with a person’s access to water. For instance, a government institution may not pollute a river required for drinking
water supply or disrespect water resources owned by individuals.
A closely related responsibility is the duty of non-retrogression - in other words, not going backwards. Where governments have directly established the means to obtain drinking
water – for example, maintaining a water infrastructure system or providing social assistance to purchase water services
– the removal of these mechanisms should only be permitted
in very restricted circumstances, for example, severe economic conditions or where an adequate alternative is available.
DUTY TO PROTECT: regulating third parties
States are obliged to prevent third parties (i.e. individuals,
groups, corporations) from endangering or restricting the
right to water. For example, pollution from factories, farming
or sewage can greatly damage the quality of water used for
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drinking. A private individual can deny access to a river
needed for washing, or a corporation may increase prices for
water services to unaffordable levels. The duty to protect
requires that governments should take all steps necessary to
prevent others from interfering with the right to water. This
will usually require a strong regulatory regime that is consistent with other human rights.
DUTY TO FULFIL: going forward
The duty to fulfil requires that governments take active steps
to ensure that everyone can enjoy the right to water as soon
as possible. This encompasses the obligations to facilitate,
promote and provide. The obligation to facilitate requires the
state to take positive measures to assist individuals and communities to enjoy the right, as well as ensuring sufficient
water for future generations.
b) Progressive realisation or immediate action?
There is a principal distinction on realisation of human rights.
Whereas the Covenant on Civil and Political Rights gives states an immediate obligation to “respect and ensure the individual’s rights according the treaty”11, The Covenant on
Economic, Social and Cultural Rights obligates states to take
steps, to the “maximum of its available resources”, with a
view to achieving progressively the full realisation of the
rights recognised in the Covenant.12

Thus, if the right to water is an element of the right to life, the
states need to take immediate action to realise this right.
However, if the right to water is viewed as a part of the right
to health, food or adequate standard of living, the states
should take steps towards a ‘progressive realisation’ of these
rights.

ces totals around US$ 1.35 trillion. 40 countries (mainly from
North America, Western Europe, and East and South East
Asia) accounted for over 90 % of total global trade in services
in 1999.14
“Services” is a broad term, covering everything from education, healthcare provision and banking, tourism, transport and
water to rubbish collection.15 Services are typically provided
locally. Some are provided by private suppliers, for example
hairdressers or burial agents, while others, such as within the
areas of health, education, welfare and water, are predominantly provided by the public sector.

2. INTRODUCTION TO THE GATS AGREEMENT
The General Agreement on Trade in Services (GATS) is the
first multilateral trade agreement to cover trade in services,
and went into effect as part of the World Trade Organization
(WTO) on 1 January 1995.

2.1 BASIC PURPOSE OF THE GATS: EXPANDING TRADE IN
SERVICES
The basic purpose of the GATS Agreement, as stated in the
preamble, is to contribute to trade expansion through “progressive liberalisation” of trade in services. For this purpose,
the GATS Agreement has a built-in agenda of “successive
rounds of negotiation”,16 with the explicit aim of reaching a
”progressively higher level of liberalisation” 17
The GATS agreement is not about privatisation, but liberalisation.
With regard to privatisation, liberalisation does not explicitly
require privatisation of any particular service sector. In practice
however, allowing competition in the service sector implies the
elimination of monopoly, including public monopolies.

II TRADE IN SERVICES AND THE GATS
1. INTRODUCTION TO TRADE IN SERVICES

2.2 BASIC PROVISIONS OF THE GATS

Trade in services is big business, and trade in services has
become the most dynamic segment of international trade. It
represents the fastest growing sector of the global economy,
and accounts for 60% of global output, 30% of global employment and nearly 20% of global trade.13 Global trade in servi-

The GATS has two key components: general obligations: that
is rules which apply to all services, regardless of countries
commitments, and specific commitments: rules which only
apply to the services in which the members have made specific commitments under the schedule.
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Each Member has to respect certain general obligations that
apply regardless of the existence of specific commitments.
These include Most Favoured Nation (MFN) treatment, some
basic transparency provisions, the availability of legal remedies, provisions on domestic regulation, compliance of monopolies and exclusive providers with the MFN obligation, emergency safeguard measures, general and security exceptions
and consultations on subsidies that affect trade
In addition to respecting the general obligations referred to
above, each Member is required to assume specific commitments relating to "market access" and "national treatment"
in designated sectors.
In order to commit services to the specific commitment rules,
counties fill in a schedule where they list services they are
committing to market access and national treatment. During
negotiations, governments "request" sectors from other
countries in exchange for "offering" their own.
When filling in a schedule to commit a sector to the GATS, a
country is allowed to list limitations on specific commitments.
The limitations will not be permanent, as the GATS requires a
progressive liberalisation through continuous negotiation
rounds. Any country can request the removal of limitations in
the negotiations.
Commitments can be changed under certain conditions,
which include a time lock (3 years) and compensation negotiations.
Complaints about non-compliance with the agreement are
subject to the WTO legally binding dispute resolution system
and strong enforcement through trade retaliation.

3. WATER SERVICES AND THE GATS AGREEMENT
Water services are a growing business. Estimates place the
worldwide water and wastewater industry at more than
US$300 billion annually. A small number of large and growing
corporations run the water business.
Water is known as a ‘natural monopoly’ because physical constraints, such as water pipelines, mean that there can only be
one water supplier in a given area. This is regardless of whet-

her water is supplied by a privately- or publicly-owned operator. People are not able to choose between different water
suppliers. In most countries, this monopoly - whether local,
regional or national - is currently in public hands. However,
the European Union is asking many countries with such public
monopolies to commit their water supplies to binding GATS
rules.
In addition, over the past decades several countries have privatised their water service industry according to demands
from the International Financial Institutions (IFIs), with the
World Bank and the International Monetary Fund (IMF) in the
front seat. The IMF and World Bank’s structural adjustment
policies frequently require substantial reductions in public
budgets and privatisation of public services and assets. In
particular, low-income countries and high-level debtors are
left with little room to manoeuvre.
Lessons from such IFI-imposed privatisation projects are far
from reassuring. Several case studies show that poor people
often are excluded from such essential services as healthcare, education, water and energy due to cost and lack of
access. With the export of services by powerful Northern
trans-national corporations, Southern countries are likely to
experience a decreased capacity to establish their own private
sector service, a situation that will benefit and enrich the
North and increase dependency and poverty in the South.
The GATS is based on a complex classification system of thousands of services, including a system for water services
alone.18 Some government officials argue that if a country
does not list this classification in its commitment schedule, it
has made no commitment to liberalise water.
However, the provision of water services actually requires
elements of many other services, and if a portion of those
services is committed, the door is open to foreign service
providers, including water corporations, to contest measures that may exclude or limit their rights to provide water
services. These related services include: engineering and
project management for water supply and sanitation work,
sewage services, sanitation services, construction services,
urban planning, landscape and architectural services,
nature and landscape protection services and environmental services. To maintain full governmental authority over
water services, decision-makers need to take into conside-
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ration all the different services involved in the provision of
water.19

4. POTENTIAL PROBLEMS FOR THE RIGHT TO WATER IN THE
GATS CONTEXT
One of the main questions raised about the GATS Agreement
concerns the way in which it affects the ability of governments
to pursue social and developmental issues, such as providing
everyone with water and sanitation. The progressive realisation of certain human rights, particularly social and economical rights, requires effective national policies. These policies
vary from country to country, and there are no one-size-fitsall solutions. Consequently, the realisation of human rights
requires regulatory space and flexibility to tailor domestic
regulatory policies according to each countries needs.
With effective regulation as a necessary component to ensure
everyone access to basic services, the key question is whether
the GATS Agreement decreases the government’s ability to
regulate services.
Supporters of the GATS claims that public services will not be
challenged because they are exempted from the GATS
through the general exception for services ‘supplied in the
exercise of governmental authority’, art I:3b. They further
point out that the preamble recognises the right to regulate,
and that a Member has the right to reject any request to
include new sectors under GATS. Opponents, on the other
hand, tend to focus on the ambiguity of the text, the illusionary
character of the freedom to choose commitments, the necessity test on domestic regulation and the irreversible nature of
the agreement.

5. SCOPE OF GATS
To grasp the potential extent of the GATS Agreement, it is
important to take a closer look at its jurisdiction. Which services are covered by the GATS? If a service is covered, all
general obligations in the GATS Agreement will apply to measures taken by central, regional and local government regarding all modes of supply. The general obligations apply even
where a country has not made any voluntary commitments in
the country specific schedules.

According to article I:1 of the GATS Agreement, it covers
“measures by Members affecting trade in services”.
With ‘Members’, the agreement refers to all WTO member
countries.
‘Trade in services’ is not defined in the GATS Agreement, but
rather divided into types of services - classified in 11 major
sectors – and different modes of service delivery, known as
‘modes of supply’.
The GATS Agreement defines four modes of supplying a service (article I:2):
●

Cross-border supply (mode 1) – refers to the supply of a
service across a border where neither the service provider
or the consumer leaves their respective countries - for
example in long distance learning via the internet.

●

Consumption abroad (mode 2) – refers to the supply of a
service where the consumer physically travels from one
country to another to obtain a service – for example in tourism.

● Commercial

presence (mode 3) – refers to a service supplier offering a service in another country – for example an
American telecommunications company offering telephone services in Africa through a subsidiary.

●

Presence of natural persons (mode 4) – refers to people
temporarily entering another country in order to provide a
service – for example an Indian professor giving lectures
at a Norwegian University.

By the provision in subsection (c), the GATS extends beyond
the normal definition of ‘trade’, Trade has so far been understood as the transfer of a service across national boundaries,
but, in the context of GATS, it includes the option for foreign
service suppliers to establish local service businesses. It is in
fact really an investment measure, opening for increased
foreign direct investment (FDI). This fundamentally new provision within international trade law gives the right to establish a presence in any market, anywhere.
The definition of ‘measures’ covered by the GATS is also incredibly broad, including anything a government does “whether
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in the form of a law, regulation, rule, procedure, decision,
administrative action, or any other form.”20. Anything a
government does that affects trade in services is covered.
Measures taken by all levels of government and even by nongovernmental organisations with authority delegated by
governments are covered.
According to a WTO ruling in the EC-Bananas III case, “no
measures are excluded a priori from the scope of the GATS as
defined by its provisions”. The Panel continues, “the use of
the term ‘affecting’ reflects the intent of the drafters to give a
broad reach to the GATS. The ordinary meaning of the word
‘affecting’ implies a measure that has ‘an effect on’, which
indicates a broad scope of application.” The Panel further
notes that “Article I:3(b) of the GATS provides that ‘services’
includes any service in any sector except services supplied in
the exercise of governmental authority (emphasis added), and
that article XXVIII(b) of the GATS provides that ‘the supply of a
service’ includes production, distribution, marketing, sale and
delivery of a service’. There is nothing at all in these provisions to suggest a limited scope of application for GATS.
The scale of the potential that the GATS Agreement might
have can best be illustrated by citing the former WTO Director
General, Renator Ruggiero:
"(T)he GATS provides guarantees over a much wider field of
regulation and law than the GATT; the right of establishment
and the obligation to treat foreign services suppliers fairly
and objectively in all relevant areas of domestic regulation
extend the reach of the Agreement into areas never before
recognised as trade policy. I suspect that neither governments nor industries have yet appreciated the full scope of
these guarantees or the full value of existing commitments."

5.1 ARE PUBLIC SERVICES EXCLUDED FROM THE SCOPE OF
GATS?
There is only general exception allowed by the GATS, and that
is for services supplied in the exercise of governmental authority, art I:3b. GATS can only apply when no such commitments are made. Some governments interpret this as being
an exception for public services – an interpretation that, as we
shall see, is highly uncertain.
It is not quite clear what the provision covers. “Supplied in the

exercise of governmental authority” is defined in article I:3c
as referring to services “supplied neither on a commercial
basis, nor in competition with one or more service suppliers”.
But there is no definition for what supplying a service on a
“commercial basis” or “in competition with one or more service suppliers” means. Which raises a difficult question:
which public services will actually satisfy these criteria?
As noted, drinking water services are predominantly provided
by the public sector in most countries. But even in these
countries, private water companies may participate, sometimes in partnership with government, in supplying water. Will
a public-private partnership for water treatment and supply
be sufficient to define such services as ‘commercial’? And
what if a municipality supplies water services to another
municipality and gets paid for it? Does this mean they are
supplying a service on a commercial basis? And will the international efforts to establish cost-recovery pricing mechanisms in the water sector make this ‘commercial’?
In deciding whether public water service is being delivered “in
competition with one or more service providers,” what would
be the frame of reference: local, regional, provincial or national? Would the presence of a private sector water services
provider, or partner, introduce competition to all water services, or just to those of the affected jurisdiction? Do competing
public and private sector proposals to rebuild water infrastructure imply competition in water services within that
jurisdiction? In most countries, basic services have a least
some competition. Most elementary schools have private
competitors even if the major parts of the education system is
public, are they then supplying "in competition" with other
providers? Does the fact that almost all kinds of services are
offered by at least one private company, somewhere, mean
that there is competition for virtually all services? These
questions have yet to be answered.
The WTO is fully aware of the ambiguity of the article. In a note
from the Secretariat, directly linked to the water sector, the
Secretariat says:
"[W]ith regard to the core environmental services, sewage
and refuse disposal, it does not seem to be completely clear
how much falls within the scope of Article I:3 (services supplied in the exercise of governmental authority) and Article
XIII (government procurement), and how much is subject to
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the main GATS disciplines."21However, no action has been
made to clarify what is covered by the exemption. On the contrary, the WTO Secretariat has stated:
“The status of the public component could only become an
issue if some measure taken by government concerned were
to be questioned by another WTO member”.
So the WTO Secretariat is really saying that the WTO dispute
resolution process will have to sort out the answers.
It is impossible to be certain how a WTO dispute panel would
answer these questions, but up to date the WTO dispute
bodies have consistently given GATS disciplines very expansive reading. Furthermore, there have been cases in international trade law that give an indication of what the results of a
challenge to public services are likely to be.
In one case under the European Treaty, EC challenged Italy's
public monopoly on job placement centres. Even though this
was a pure public monopoly with no private sector competition, even though it operated on a completely non-profit basis,
and even though Italy maintained the monopoly was a matter
of public policy, the European Court of Justice agreed in 1997
with the EC and ruled Italy's program was a violation because
it was "liable to affect trade”.22
In fact, a similar exemption for governmental services in the
European Treaty has never once succeeded in protecting a
service in any of the cases brought to date.
The GATS agreement is highly unclear on the meaning of a
term that is fundamental to determining the scope of application of the GATS, and it is thus impossible to say with certainty
whether the water sector could be exempted under this provision.

5.2 THE RIGHT TO REGULATE: RULES OF GENERAL APPLICATION
Regulations are "measures" that come within the scope of
GATS,23 which means that provisions of general application –
such as MFN and some specific provisions on domestic regulation – will apply to regulations, regardless of specific commitments.

a) The preamble
Supporters of the GATS tend to point out that the preamble is
“recognising the right of Members to regulate, and to introduce new regulation….”
However, the preamble has a strictly limited legal effect.
According to international law,24 the purpose of a treaty set
out in the preamble may be considered in interpreting a treaty, but “interpretation must be based above all on the text of
the treaty.” It is only when an interpretation of the text is
“ambiguous or obscure” that the preamble needs to be referred to.25 Similar conclusions about the role of preambles have
appeared in WTO rulings.
The preamble to the GATS includes both recognition of the
right of governments to regulate, and a commitment to
expand trade in services. If a dispute panel had difficulty
interpreting the meaning of the text of the agreement, they
would use both of these stated goals as guidance. The right to
regulate would have to be balanced against the commitment
to expand trade.

b) Most favoured nation
The MFN provision establishes the principle of non-discrimination, a central principle in international trade law. The provision states that the best treatment given to any foreign service or service provider must be extended to all similar foreign services and service providers: "favour one, favour all".
Basically, MFN requires that any regulatory or funding
advantage gained by a single foreign commercial provider
must be extended, immediately and unconditionally, to all.
In that way MFN rights helps to consolidate commercialisation wherever it occurs. For example, if a single foreign
owned, for-profit water company gains the right to distribute water, then the same right must be extended to all
foreign-owned water companies on the same terms. With
the structural adjustment policy and privatisation scheme
imposed by the IFIs during the past decades, many developing countries will have no choice and no chance to reverse
matters – privatisation has already taken place, and participation in the sector must be open on an equal basis to all
foreign providers.
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c) Domestic regulation
Article VI is a provision on domestic regulation. It applies to
all measures affecting trade in services, whether these are
discriminatory or not. Certain subsections of this Article
apply to all services, whereas others only apply where specific commitments have been made.
Of general application are measures that relate to technical
standards, qualification and licensing requirements.26 This
provision seeks to prevent that regulations constitute “unnecessary barriers to trade”, and to ensure that regulations are
“not more burdensome than necessary to ensure the quality
of the service.” This is also known as the "necessity test".

Since 1999, a specific WTO working party has been developing
the "necessity test" to be applied to licensing, standards, and
qualification requirements set by governments at any level.
The test is intended to be a legally binding revision to the
GATS. Though not yet a part of the Agreement, it is on the
table during the ongoing negotiations.
The term “not more burdensome than necessary” is a vague
and uncertain criterion for measurement of public protections. What is the standard for measuring “burdensome?”
Does it include measures that add mere inconvenience to
potential exporters, or must it entail significant costs or even
serious disadvantage?
And what will be considered ‘necessary’ in the context of
trade liberalisation?
Say, for example, that a country wants to set new conditions
for the operations of water companies to conserve water and
prevent damages to the wildlife and the environment. Would
the regulations pass the necessity test? Or could the government have met its conservation goals in a less trade-restrictive manner?
Where two or more options for human rights protection related to services regulation are available, states will be required to choose the least trade-restrictive option, even where
that might be less effective. In other words, a country cannot
simply adopt a reasonable regulatory approach, but must
instead identify a full range of alternative approaches and

adopt the approach that will affect the economic interests of
foreign service operators the least.
There are already necessity tests in WTO agreements other
than the GATS, and WTO panels have already stated explicitly
what governments have to do in order to comply.27 The WTO
interprets "necessary" as tending to mean "indispensable".
The "necessity defence" has been rejected by GATT and WTO
decision panels in all but one case (the Asbestos case).
There have also been two WTO rulings28 that have said the
extent of trade restriction caused by a government measure
has to be justified in relation to the importance of its underlying objective. This constitutes a significant shift toward a greater role of the Appellate Body in weighing regulatory values
against trade values,29 implying that the WTO now gets to
make judgments about the worthiness of the objectives as
well as making judgments about the least trade-restrictive
way to achieve them.
It is important to place this GATS work on regulations in context. Services are the most heavily regulated aspect of any
society. They include activities like health care and education,
but also less obvious ones like pesticide spraying, construction of logging roads, and toxic waste disposal that have an
enormous environmental impact. Many large companies are
interested in deregulation – this interest is demonstrated by
the list of examples WTO members have submitted for what
needs to be ‘disciplined’ by new GATS constraints on domestic regulation. “Zoning and hours of operation” appears on
this list, as well as many other items in municipal jurisdiction.30
Trade officials deny that GATS forces governments to deregulate. This is technically right, but any regulatory objective will
be weighed against possible impediments to trade and
investment. It will create enormous uncertainty for legislators, possibly restraining governments from imposing regulations out of fear of having to face a costly dispute settlement
process in the WTO.

5.3 THE RIGHT TO REGULATE IN SECTORS WHERE SPECIFIC
COMMITMENTS HAVE BEEN MADE
Several provisions in the GATS apply only to sectors in which
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a country affirmatively lists commitments, the most central
being national treatment and market access. The rules on
specific commitments have an even more substantial impact
on government’s ability to regulate services.

mited commitments in a sector. The prohibited measures
include:
●

Limits on the numbers of service suppliers. This could
prevent governments from placing restrictions on the
number of golf courses or safari parks in a region in order
to protect local people’s access to land and water.

●

Limits on number of service operations. Restricting the
number of service suppliers can be a way for developing
countries to encourage companies to invest the resources
needed to develop a domestic infrastructure, for example
in the telecommunications sector.

●

Limits on total value of service transactions. For example
limiting any new development in a sector if there is already sufficient capacity to meet demand for the service.

●

Limits on total number of national persons employed in a
service. For example restricting certain professions to the
country’s citizens.

●

Restricting or requiring specific types of legal entity or
joint venture. Governments may not require service suppliers to undertake joint ventures with local foreign firms,
a structure that can be particularly important to ensure
that the local economy benefits from foreign investors.

a) Article XVII on national treatment
The national treatment provision obligates governments to
accord, to all Members, treatment “no less favourable” than
that which is provided to their domestic counterparts in ‘like’
services.
GATS does not distinguish between private and public sector
service suppliers, according to Article XXVII (g). The room for
regulation depends on interpretation of the term "like" services and service suppliers. Do a not-for-profit water supplier
and a for-profit water supplier provide “like” services? This
question still remains open.
In practise, "national treatment" rules might restrict governments’ abilities to:
●

●

Ensure that local people benefit from foreign investment
and trade in services. For example, restaurant and taxi
concessions cannot be reserved for operation by local
people, as is currently done in places like Goa in India,
where the government has regulated to guarantee local
participation in tourist development. Another example is
the EC draft position on tour operators, which requests
that the Philippines eliminate its existing “nationality
requirements for managers and executives” and that
Thailand remove “nationality requirements for members
of the board (currently, not less than half of the board of
directors of the company must be of Thai nationality).”31
Selectively support certain local companies. For example,
to support suppliers from particularly impoverished areas
or sectors of the population, or to supply local companies
in order to build up a strong domestic service provider

● Limits

●

on foreign investment in the form of maximum percentage limits on foreign shareholding. Many counties
have restrictions in this field to prevent complete control
of critical sectors by foreign corporations.
Commitments on "market access" and "national treatment" are made voluntarily, but when commitments are
made, governments may not introduce new restrictions.

5.4 THE FLEXIBILITY OF GATS
The need for flexibility is particularly relevant for developing
countries given that they are in a dynamic process of building
social infrastructures.

b) Article XVI on Market Access
Article XVI, on Aarket Access, lists categories of measures
that a government can no longer apply when they make unli-

a) Freedom to commit?
It is true that no country is forced to make any specific com-
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mitments under the GATS. That is the theory. But in the real
political world, this freedom has several flaws:
●

●

Certain GATS obligations, most notably the most favoured
nation rule, apply unconditionally across all service sectors; governments now have little choice in this matter. In
practical terms, a significant amount of this flexibility no
longer exists since most governments already made substantial commitments when the agreement was adopted,
and all limitations to these commitments had to be scheduled then.
The GATS text is unusually complicated - even for a trade
treaty. Its classification system is extremely complicated
with difficult and extensive classifications that favour
countries with greater resources.

negotiations on such safeguards, but the dominant members
of the WTO are not too interested in negotiating such safeguards, as one minute from a WTO meeting shows:
"The representative of the United States said his delegation
was still sceptical about the need for an ESM...The representative of Hong Kong, China noted that he remained to be convinced that an ESM was desirable from a trade liberalisation
point of view...The representative of Japan recalled that the
question of desirability of an ESM still remained to be solved...The representative of Switzerland said that the question
of desirability and feasibility of an ESM was still unresolved
for her delegation....The representative of Canada wondered
in what circumstances an ESM would be appropriate, given
the structure of, and existing commitments under, the
GATS."33

● WTO

is in theory democratic, as each member has an equal
vote. However, developing countries have difficulties in participating as equals in the WTO. One reason is lack of capacity. It takes money / resources to have a permanent representative in Geneva. Many of the poorest countries cannot
afford to have one, others have only one part-time delegate
to cover all the WTO issues. In comparison, Japan has 23
WTO delegates in Geneva, USA 14, as well as a large number of trade officers in Tokyo and Washington.32

● Strong

pressure. Poor countries are often obliged to make
concessions in order to trade with richer countries.
Commitments can be used as a precondition for development aid, and the IFIs are known for using liberalisation of
sectors as a precondition for loans.

●

Successive rounds of negotiations. Member governments
are and will remain under intense pressure to cede more
flexibility by liberalising further under the treaty. The treaty specifically mandates successive rounds of negotiation
aimed at achieving “a progressively higher level of liberalisation.”

b) Lack of emergency safeguards
There are no emergency safeguards in the GATS to allow
governments to temporarily reverse commitments that have
produced catastrophic consequences. Article X mandates

c) Limited general exceptions
GATS includes general exceptions to protect public morals as
well as human, animal and plant life or health. This could be
seen as a link to the promotion and protection of human rights.
However, note that this is an exception rather than an issue in
central focus. It is also subject to a test of necessity, as a
government can only take measures that are ‘necessary’.
Further, unlike other WTO agreements, environmental exceptions are not included as a general exception. In GATT there is
an exception for measures “relating to the conservation of
exhaustible natural resources…”. This exception has not been
included in the GATS. So a non-living natural resource cannot
be exempted – for example to limit the withdrawal of groundwater if the resource is too strained.
d) Modification of schedules
GATS Article XXI gives governments the option to modify or
withdraw any commitment in its schedule “after three years
have elapsed from the date on which that commitment entered into force.”34 This three-year time lock can pose a significant problem to countries that have made errors in their
schedules, or to others who face emergency situations they
cannot resolve because of GATS commitments. After the
three-year period, a government wanting to reverse a commitment must give at least three months notice of its intention.35 Then begins a period of negotiations in order to reach
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an agreement on “any necessary compensatory adjustment”36, which must be satisfactory to all WTO members. Any
government that is unsatisfied with the compensation may
take the case to WTO dispute resolution, and no modification
can be made until the country has made the required compensatory adjustments, Article XXI 4(a).
The reality of this is that modifications are technically permitted, but the commitments are effectively irrevocable. This is
also the conception within the WTO, as several comments
from the Secretariat clearly indicates:
"By guaranteeing that investment and trading conditions will
not be changed against their interests, a commitment in the
GATS provides the security which investors need.”37
"Bindings undertaken in the GATS have the effect of protecting liberalisation policies, regardless of their underlying
rationale, from slippages and reversals...”38

III HUMAN RIGHTS– A FEASIBLE DEFENCE AGAINST GATS?
1. THE STATE IS THE MAIN ACTOR
As we have seen, it is the state that is the main actor in taking
obligations both under human rights law and under trade law.
Thus, the state is the main duty bearer in keeping to its
responsibilities towards international treaties.
The state's international human rights obligations do not prevent non-state entities from providing social services, either
in place of or in competition with the state. Privatisation or
the liberalisation of trade in services is therefore not prohibited per se by the application of international human rights
law. But the fact that the state might not be responsible for
the actual provision of the service does not relieve it of its
responsibility for human rights associated with that service.
A state will violate its duty to ensure respect for human rights
if the conduct of the private entities engaged to deliver water
services results in inadequate accessibility. Therefore it might
be necessary for the state to impose contractual or regulatory
conditions on private service providers or provide some form
of subsidisation where market forces alone would not lead a
profit-motivated private provider to provide the required level

of accessibility, for example the provision of water services in
isolated geographic regions that might not be profitable.
Failure by the state to take such measures could mean a violation of its obligations under international human rights law.
The potential of GATS to restrain states in taking such measures in certain circumstances is of major concern because it
may oblige states to violate their obligations under human
rights law in order to meet their obligations under trade law.

2. HOW CAN HUMAN RIGHTS INSTRUMENTS BE USED TO
HOLD STATES ACCOUNTABLE FOR THEIR HUMAN RIGHTS
OBLIGATIONS?
The United Nations system for the promotion and protection
of human rights consists of two main types of bodies: bodies
created under the UN Charter, including the Commission on
Human Rights, and bodies created under the international
human rights treaties.
The human rights treaty bodies are committees of independent experts that monitor implementation of the core international human rights treaties. They are created in accordance
with the provisions of the treaty that they monitor.

a) Consideration of State parties' reports
The signatory countries have an obligation to submit regular
reports to the monitoring committee set up under that treaty
on how rights are being implemented. To meet their reporting
obligation, States must submit an initial report usually one
year after joining and then periodically in accordance with the
provisions of the treaty (usually every four or five years).
In addition to the government report, the treaty bodies may
receive information on a country’s human rights situation
from other sources, including non-governmental organisations, UN agencies, other intergovernmental organisations,
academic institutions and the press. In the light of all the
information available, the committee examines the report
in cooperation with government representatives. Based on
this dialogue, the committee publishes its concerns and
recommendations, referred to as ‘concluding observations’.
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b) Consideration of individual complaints or
communications
In addition to the reporting procedure, some of the treaty
bodies may perform additional monitoring functions through
other mechanisms, among them the examination of individual
complaints. To have an individual complaint considered is
dependent on several criteria, including that the State has
signed the additional protocol that allows individual complaints and that domestic remedies have been exhausted. Of
the Treaties mentioned in this study, only The Human Rights
Committee (HCR) monitoring the HYPERLINK "http://
www.ohchr.org/english/law/ccpr.htm" International Covenant
on Civil and Political Rights, and the HYPERLINK
"http://www.un.org/womenwatch/daw/cedaw/" \o "CEDAW
monitors the Convention on the Elimination of All Forms of
Discrimination Against Women. It meets in New York and is
supported by the Division for the Advancement of Women."
Committee on the Elimination of Discrimination Against
Women (CEDAW) receive individual complaints.

c) State complaint mechanisms

law, the reality is that those obligations are not enforceable
unless they are reflected at the domestic level through legislation or regulation. It is therefore essential for the State to
develop appropriate regulatory measures to protect and promote human rights in order to give practical effect to its
human rights obligations. With regard to water, States should
make sure that the right to water is reflected in their domestic laws in such a way that individuals can hold the State
accountable.
However, it is important to keep in mind that national laws
might be challenged in the GATS framework, so it is crucial
for States to be careful in the drafting of their commitments
under the GATS to ensure regulatory room to protect basic
services such as water.
Unlike the international human rights system, the international trade system has a fast, effective and enforceable dispute
resolution system. The entire dispute process should be completed within 9 to 12 months, and the threat of multilateral
trade retaliation with potential disastrous consequences is an
effective whip to assure state implementation of any WTO
ruling.

In signing and ratifying a treaty a country is declaring its
intention to be bound by the provisions it contains with
respect to all persons within that jurisdiction. If a State party
feels that another State party is failing to fulfil its obligations
under the convention, it may take action against that State
party usually by reporting it to the applicable supervisory body
established under the same convention. In most cases, this
will only work if both of the states in question have recognised
the competence of that body. This method of supervision is
rarely used due to the delicate nature of interstate relationships.

4. HUMAN RIGHTS APPROACH TO TRADE LAW

3. ENFORCEMENT OF HUMAN RIGHTS VERSUS ENFORCEMENT OF TRADE LAW

The legal basis for adopting human rights approaches to
trade liberalisation is clear. All WTO members have undertaken obligations under human rights law. All 144 members of
the WTO have ratified at least one human rights instrument,
112 have ratified the International Covenant on Economic,
Social and Cultural Rights (ICESCR) and all but one have ratified the Convention on the Rights of the Child. Furthermore,
those areas of human rights law recognised as customary
international law take on universal application, which means

Due to the lack of enforcement mechanisms in the human
rights system, compliance is dependent on whether the State
accepts a ruling or critical comment from the treaty body and
changes its practice accordingly.
While legal obligations exist under international human rights

Several voices have been raised in support of a human rights
approach to trade. In May 1998, the Committee on Economic,
Social and Cultural Rights adopted a statement calling on the
WTO to consider human rights impact of trade and investment
policies.39 In August 1998, the UN Sub-Commission on
Promotion and Protection of Human Rights adopted a resolution calling for human rights to be recognised as the primary
objective of trade, investment and financial policy. 40And in
2002, the UN High Commissioner made a special report on
liberalisation of trade in services and human rights.41
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that trade rules should be interpreted as consistent with
those norms and standards whatever the treaty commitments
of States in trade matters. In other words, whatever the
human rights treaty obligations undertaken by particular
States, WTO members have concurrent human rights obligations under international law and should therefore promote
and protect human rights during the negotiation and implementation of international rules on trade liberalisation.42

wealthier or urban-based consumers.
Non-discrimination in trade law, on the other hand, is concerned with the way that importers and exporters are treated
by government regulations. To the extent that governments
try to implement targeted regulation of essential social services, whereby private service providers are treated differently
according to the social needs of their customers, such measures could potentially breach the trade principle of non-discrimination.

5. SOME MAJOR ISSUES CONCERNING GATS THAT NEED TO
BE ADDRESSED FROM A HUMAN RIGHTS PERSPECTIVE

It is important that the GATS framework includes safeguards
that allow the adoption of the human rights based principle of
non-discrimination.

a) Scope of GATS
As noted, it is difficult to know exactly which services will be
covered by the GATS because of the Agreement’s broad scope.
Authoritative interpretations of what is covered in the exemption for services supplied in governmental authority are
clearly needed. The GATS Agreement should include a clear
exclusion of public services like health, education, postal and
water services.
b) Right to regulate
The GATS Agreement should be formulated and interpreted in
a way that leaves room for governmental regulations to
ensure compliance with human rights obligations. Furthermore, ‘necessity tests’ of the extent to which trade is restricted by governments’ domestic regulations under GATS should
acknowledge and protect States’ duties under human rights
law.
c) Principle of non-discrimination
Both GATS and human rights law include the principle of nondiscrimination; however, there are distinctions in the application of this principle.
Discrimination in human rights law includes actions or measures that have a discriminatory effect on a particular individual or group, even if they appear to be non-discriminatory at
face value. For example, a policy that requires everyone to pay
the full cost of water provision might appear to treat everyone
equally, but could be considered to discriminate against those
without the capacity to pay or those to whom service provision
is more expensive due to geographical isolation. To meet the
human rights principle of non-discrimination, such a system
might need to include a degree of cross-subsidisation by

d) General exceptions
The current GATS negotiations should advocate a new general exception to GATS that allows a State to take any measures it considers necessary to fulfil its international human
rights obligations, including the obligation to prevent human
rights abuses by private entities within its jurisdiction.
e) Flexibility
It is crucial for governments to have the ability to reverse policies that are unsuccessful with regards to their human rights
obligations. In particular, developing countries need flexibility
to modify and withdraw country-specific commitments to
liberalise trade in services. Even the World Bank has noted
that unregulated liberalisation can lead to the replacement of
public monopolies by private monopolies, poor investment
decisions and insider trading as well as no improvement in
access to essential services for the poor, and has stressed the
need for effective competition policy, corporate transparency
and policies to ensure universal service to accompany liberalisation.43
f) Dispute resolution
Advocate an approach to treaty interpretation and dispute
settlement that considers international trade agreements in
the context of all co-existing international obligations and
subject to fundamental human rights norms, reflecting established principles of interpretation under international law.
g) Human rights impact assessment
Country-specific commitments to liberalise service sectors
under GATS could have both positive and negative effects on
the enjoyment of human rights. Both the WTO and states
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themselves should undertake human rights assessments of
the impact of liberalisation of trade in services on the enjoyment of human rights, and use these assessments as the
basis for WTO negotiations on liberalisation. Where assessments show that liberalisation is a threat to human rights, the
states can make a strong argument for withholding sectors
from commitments, even when facing considerable pressure
for liberalisation.
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THE TRIPS AGREEMENT

AN ATTACK ON POOR
FARMERS’ INTERESTS?

Genesis 1:29: “Then God said, 'I give you every seed-bearing
plant on the face of the whole earth and every tree that has
fruit with seed in it. They will be yours for food.'”

By Hans Morten Haugen

TRIPS, concerning limited exceptions, also should apply to
inventions 'capable of being used for the preparation or production of food or medicine'. This suggestion was, however,
not included in the final Agreement.

The plants and seeds that were given to us as human beings
represent the core of a conflict, in simple terms, between rich
and poor countries. Another way in which to look upon this conflict is in terms of a gulf separating those who promote modern
biotechnology and those who are sceptical towards its use.
Behind this conflict lies a number of questions, all of deep significance for patent and plant variety protection: is it right that
some people have exclusive control over modern plants and
seeds? What are the consequences of the fact that rights and
profits fall primarily to western companies? Can a situation in
which the biological materials and traditional knowledge of poor
people are unfairly exploited be avoided?

There is, in fact, only one provision within the TRIPS
Agreement that can be interpreted as a reference to the state's
human rights obligations. This is Article 8.1,which reads:
“Members may… adopt measures necessary to protect public
health and nutrition… provided that such measures are consistent with the provisions of this Agreement.” This final phrase
restricts the scope of the provision. Nonetheless, I shall, in my
examination of the TRIPS agreement later in this article, show
that states are not entirely powerless to attend to the interests
of society in addition to those of the patent owner.

Three topics shall be discussed. Firstly, I shall provide a general background to the patent system – and the system for plant
variety protection. Today, living organisms with the ability to
reproduce can be covered by patent protection. I will then go on
to give four examples of patents that have caused great concern. Finally, I will briefly describe how the World Trade
Organization's TRIPS Agreement (Agreement on TradeRelated Aspects of Intellectual Property Rights) functions, and
explain some of the options that exist to change this
Agreement.

I will focus my attention on patents on genetic material and
plants that are related in some way to food production. Many of
my arguments will also be relevant to the medical sphere.
Patents on food-producing plants have not yet been the object
of the same international focus as have patents on medicines,
where legal trials against states have generated a great deal of
attention and protests. The companies did not win in any of
these cases. The USA withdrew its case against Brazil, the 39
pharmaceutical companies withdrew their case against South
Africa and the EC lost against Canada in the World Trade
Organization. The goal must be to stop such conflicts arising in
the food sector.

I write with the objective that human rights considerations, in
particular the obligations of the state to observe the UN
Covenant on Economic, Social and Cultural Rights, shall have
greater influence on the patent system. This is in accordance
with the priorities of the international church-based trade
campaign. This Covenant has been ratified by 151 states, meaning that the Covenant is legally binding. Roughly as many states have ratified the WTO Agreement, in which the TRIPS
Agreement features in Annex 1C. The Norwegian parliament
has passed a bill stating that the conditions of the Covenant
shall have precedence over any internal Norwegian law in the
event of a dispute. Biological diversity and access to these
resources are important considerations in the Covenant.

1. THE PATENT SYSTEM
Patent rights belong within the large category of intellectual
property rights. Intellectual property rights can be seen as
rights that are valid for a specific length of time (this can vary),
and which prevent others from exploiting one's knowledge,
invention, visual expression or creative expression. Copyrights
and trademarks are the best-known examples, but also geographical indications and trade secrets are among the categories of intellectual property rights that are given specific protection under the TRIPS Agreement.
1.1 BACKGROUND

Consciousness of human rights was low at the time when the
TRIPS Agreement was negotiated in 1989-90. A group of very
large developing countries (including Brazil, Egypt, Nigeria,
India and China) suggested in May 1990 that Article 30 within

The main justification for rights such as these is that a person's contribution to art or science shall be recognised (moral
justification), and that such rights shall motivate others to con-
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tribute to the development of new knowledge or new expression (instrumental justification). The original instrumental justification for patent rights – that patents help to advance new
research – is no longer the central one. Rather, it is becoming
more and more clear that patents provide the predictability
that is necessary for firms wanting to introduce new products
on the market. The costs involved in testing and approving new
products are high. Of the many inventions that are given
patents, only a very few become saleable products.
A patent does not give its owner the right to exploit an invention commercially. The patent merely provides a means by
which to effectively stop others from exploiting this invention.
A patent gives rights of 20 years' duration from the date of
submission of the patent application, while plant variety protection begins from the day that protection is granted. Within
this limited time period, others are prevented from exploiting
any particular knowledge expressed in an invention or a variety of plant. The precondition for protection is that the requirements are met. These are somewhat different for patents
(novelty, inventiveness and industrial applicability) and for
plants (novelty, difference, uniqueness and stability). The four
examples in section 2 will examine these three terms more
closely, and also whether or not they are fulfilled.
Pedagogically speaking, a patent can be seen as a contract
between an inventor (or a person of the inventor's choice) and
society. Society is informed about the new, applied knowledge
that has found expression in this new invention, and the inventor in turn receives the exclusive right to commercially exploit
his invention. Although there are variations between states,
research can be carried out upon the invention with a view to
producing a new invention that falls without the protection
boundaries of the original patent.
A patent gives insecure rights. The patent can be revoked at
any time should it be shown that any one of the requirements
(novelty, inventiveness or industrial applicability) has in fact
not been met. Companies use patents to help them in complex
negotiations, and the simple matter of owning a patent means
the company itself becomes attractive. At the same time, companies use considerable human, economic and technical
resources in legal cases surrounding alleged infringements of
patent. Purchasing companies is an attractive strategy by
which to increase market power and avoid expensive lawsuits.
The result can be a growing culture of monopoly.

1.2 HISTORY
Patent rights developed out of state-granted privileges to
encourage good craftsmen. Following the events of France in
the late eighteenth century, the term 'rights' became considerably more attractive than the term 'privileges'. There are still
many aspects to patent rights that set them clearly apart from
other rights: it costs money to apply for and maintain them,
they are short in duration, they are granted and can be revoked, and they are justified on instrumental rather than natural
grounds. Recognition of the fact that these rights provide
grounds for claims of ownership also grew slowly. It then
became necessary to introduce more thorough investigations
of the claims of novelty, technical advance and industrial use
as described in the application, given that only inventions that
fulfil these criteria provide grounds for rights of ownership.
The patent system as we know it today was, by and large, established a little over 100 years ago.
Plant variety protection grew up later. During the 1950's, it
became clear that the patent system was not at all suited to
covering living organisms that have the ability to reproduce
independently. The plant breeding industry wished, at the
same time, a form of protection, as it was accepted that others
could easily copy the breeders’ efforts. Without protection, and
confronted with the threat of being copied, their motivation to
develop original products could easily decline. The
International Union for the Protection of New Varieties of
Plants (UPOV), once a small organisation for western states,
now has nearly 60 members. As I will return to later in the text,
this number will rise as the result of a paragraph in the TRIPS
Agreement.
Plant variety protection grants fewer exclusive rights than
patent protection. These primarily concern use for non-commercial purposes, and the opportunities farmers have to
replant protected seeds on their own farms. While farmers can
do whatever they wish with unprotected seeds, they may not
exchange or sell reproductive material, as this can represent
competition with the rights holder, something that plant variety
protection should prevent. States are free to decide if they wish
to allow their farmers this freedom to replant (farmers’ privilege). If they do not do this, the consequences can be that farmers must pay an annual fee or buy new seeds. Plant variety
protection as recently adopted has fewer exceptions, and thus
has become more similar to patent protection. The protection
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of plant varieties is regulated by specific laws. In Norway the
Regulations Concerning the Plant Breeder’s Right were passed
in 1993, but a paper currently being considered suggests new,
stricter legislation.
In the Punta de Este Declaration that opened the Uruguay
Round in 1986, intellectual property rights (covering a number
of categories including copyrights) were placed on the WTO
agenda. Companies were dissatisfied with 100 year-old international laws, and in particular with the absence of effective
enforcement mechanisms within the WIPO (World Intellectual
Property Organization), and this was what motivated these
actors to place pressure on their respective authorities. The
increasing volume of counterfeit goods was the justification
given for coupling trade negotiations and negotiations on intellectual property rights together in this manner. A statement
issued in 1989 announced that work was to begin towards the
implementation of 'adequate standards' for appropriation,
scope and use of intellectual property rights. Even before this
date, the USA had begun to use broad bilateral trade sanctions
against those states that attempted to slow down the process
of passing a comprehensive agreement ('Special 301').
The proposed negotiations showed quickly that the industrialised countries did not merely wish to discuss 'trade related'
issues, but that they wished to use the negotiations as a means
by which to bring in new and clearly stricter standards.
Developing countries managed only to cause cosmetic
changes to be made, even then usually only related to the section of the TRIPS Agreement relating to exceptions.

1.3 CONCERNS
The greatest concern regarding the way in which the TRIPS
Agreement should be implemented in developing countries
is that all WTO member countries must pass laws containing standards appropriate to western technology-producing states. Various studies show that only those states that
enjoy a specific level of development or more (at least US$
7000 GDP per head per year – the equivalent of Turkey) are
able to benefit from patent law. Many also show that
recently-industrialised states have only been able to develop themselves by copying technology as the laws did not
prevent this. The most serious issue here is that a strict
enforcement of TRIPS regulations might actually hinder

development in the technology-dependent states in the
South.
It is, in this context, worthwhile to note that central patent
organs only take into consideration the technical aspects of an
invention, and pay no heed to the social or economic implications of granting the patent. Within the European Patent
Organisation (EPO), decisions of particular importance are
made by the Enlarged Board of Appeal. In late 1999, this Board
established that “The EPO has not been vested with the task of
taking into account the economic effects of the granting of
patents in specific areas and of restricting the field of patentable subject-matter accordingly” (NovartisII / Transgenic Plant G01/98, paragraph 3.9). Furthermore, surveys of international
license transfers to patent holders show that the USA has had
the greatest income, while Canada has had the greatest expenditure over the years since the completion of the TRIPS
Agreement.
At the same time, it is important to underline that a patent is
only valid in the country in which is granted. Very few patents
or plant variety certificates are granted in developing countries. Many developing countries could potentially exploit the
knowledge that becomes available when exclusive rights are
granted in other countries. It is an explicit objective of TRIPS to
further the transfer of technology, but the way in which this is
formulated in the final section of the Agreement has not led to
visible results.
Furthermore, it is a considerable weakness of TRIPS that the
Agreement does not require any form of benefit sharing as a
result of the commercialisation of protected plants or plant
varieties. While the economic potential of a patent can be
great, the requirement as laid down in TRIPS to introduce protection of plant varieties is of at least equal importance as the
requirement to introduce protection of microorganisms.
1.4 ALTERNATIVES?
There are many alternatives to the patent system. Firstly, the
breeding of new plant varieties has gone on for thousands of
years without any specific form of protection order. This principle can still be practised in countries that are not members of
the WTO. Authorities can support the development and
exchange of seeds, and in so doing form strong alliances
against seed companies.
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Secondly, new knowledge can be protected by so-called trade
secrets. This form of protection is recognised in TRIPS, given
that the actual information is of commercial value, and that
steps have been taken to keep this information secret.
Although this means of protection is primarily intended for use
by companies, we cannot rule out the possibility that indigenous peoples possess knowledge, regarding plants in particular, that is of commercial value. In such a case, trade secrets
can be used as a form of protection.
Thirdly, there exist other systems for the protection of plant
varieties that are less far-reaching than patents. Under such
systems protection is given if certain minimum requirements
are fulfilled. They were developed 40-50 years ago when the
patent system was found to be inappropriate for the new varieties of plant due to their ability to reproduce. Modern biotechnology was not developed at this time (The DNA molecule
was identified in 1953 and the introduction of genes into other
organisms was first undertaken in 1973).
Plant variety protection requirements are not precisely defined
in the TRIPS Agreement, but it is necessary that the system of
protection chosen must be 'effective'. In practice this is understood to be a system that gives exclusive rights to commercial
use for a restricted period, that the rights owner is to decide
the terms for other people's usage, and that these rights can
be enforced. Farmers can, however, re-use protected seeds on
their own holding. The controversial issue regarding plant
variety protection concerns whether or not countries are
required to pass laws preventing the exchange and sale of protected seeds between farmers. The most recent UPOV
Convention includes a clause that opens up the possibility for
member states to permit re-use on the farmer's own land, but
not exchange or sale. Although many assert the opposite is
true, there are many means by which to introduce an 'effective'
system of protection for plant varieties, and thus meet the
minimum demands as laid out in TRIPS. Membership of UPOV,
and thus implementation of a higher level of protection than
the general demands made by TRIPS require, is not recommended for developing countries.
In African countries, the exchange of seeds is the most effective way to ensure seed access. An agreement that prevents
this is therefore undesirable. In 1998-2000, the Organization of
African Unity (today the African Union) drafted the African
Model Legislation on the Protection of the Rights of Local
Communities, Farmers and Breeders and the Regulation of

Access to Biological Resources. This challenges many aspects
of the TRIPS Agreement, including Article 9, which deals with
patent protection for life forms and biological processes. In
terms of plant variety protection, the points are formulated in
such a way as to protect the interests of African agriculture.
This Model Legislation has not been subject to discussion in
the TRIPS Council, because only national laws are considered –
and not regional initiatives. It did, however, meet opposition
from within industry and the UPOV, which claims that the
Model Legislation contradicts TRIPS. As far as the exception for
life forms in Article 9 (see over) is concerned, this is probably
true. Section 3.1 contains more on this issue. It is also a paradox that actual legislation in African countries builds to such a
small extent on the Model Legislation.
Fourthly, and linked to the discussion on reproductive ability,
there are various forms of biological or technological protection available. Quite to what extent these are real alternatives
to legal protection cannot be answered in general terms – this
will depend upon the plant in question. Extensive use of so-called hybrid plants is already taking place, plants that show good
growth capacity during the first season, but that give a depreciating yield after that. A final development is popularly referred to as 'terminator technology'. Briefly explained, this refers
to plants that have had a gene introduced to remove the plant's
reproductive abilities. Patents have been granted in the USA,
but so far no products have been launched commercially.
This technology has given rise to discussion, both within the
Convention on Biological Diversity (CBD) and the International
Union for the Protection of New Varieties of Plants (UPOV). One
argument says that the most serious problem with freely-spreading transgenic plants (GMO) can be removed by making them
non-reproductive. The Schmeiser case (see below) illustrates
the problem with the spreading of such species. The USA's
aggressive argumentation gives reason to believe that they will
permit the trade of plants that cannot reproduce, but this is still
uncertain. For the industry, biological or technological protection would be a more certain method by which to receive payment from users, that is, farmers. An effective system to
enforce legal protection would demand extensive control of
both sales and cultivation.
As we can see, a broad scale of concerns have been voiced
regarding distribution, and the environmental and ethical
aspects to the development of new plants and their protection. It
was western states who, from the beginning of the 1980's, allo-
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wed extensive use of patents in order to give incentives to private
research projects while publicly-funded research was stagnating; there are also states who can, by passing laws and entering
into agreements, secure a different direction for the patent system than the one we have seen so far.

called chapattis. Nap hal is referred to as a primitive plant variety or 'landrace' in the patent. The novelty in this discovery was
that the type of flour for which the patent application has been
submitted has the characteristic that it is ideal for baking – although the dough that is made does not require chemical treatment. This makes the process of baking easier.

2. CONTROVERSIAL PATENTS: FOUR EXAMPLES

In January 2004, Greenpeace and two Indian organisations, the
Research Foundation for Science, Technology and Ecology
(Vandana Shiva is the director) and the farmers' organisation
Bharat Krishak Samaj delivered a formal objection to the
patent according to established principles. Shiva stated:
"Monsanto is making a claim on plants that were developed by
Indian farmers".

Four examples will now be discussed in order to give more weight
to the arguments concerning what patent rights are, and what the
undesirable effects of the protection of these rights can be, in particular where this is linked to food. The examples are not direct
results of observation of the TRIPS Agreement, but they do illustrate the possible consequences of a further standardisation of
patent legislation. The examples are taken from countries where
patent law and its enforcement are strictest, and are directly
applicable to developing countries. I could have chosen other
examples, where the patent was revoked or limited as a result of
the legal procedure, but I have chosen, rather, to focus on examples of patents that have been upheld. I have chosen not to present
examples of controversial plant variety protection, the reason for
this being that patents have greater economic potential, and give,
as mentioned above, more exclusive rights.
All cases deal with the breadth of the patent, in other words the
number of patent claims and what these claims actually cover.
The first two cases deal more specifically with the requirements of novelty and magnitude of discovery and whether they
are actually fulfilled. The two final cases deal with the effects
of patents on transgenic plants.

2.1 REQUIREMENT FOR NOVELTY AND MAGNITUDE OF
DISCOVERY
Monsanto’s patent on wheat (EPO patent 0 445 929 B1, granted May 21, 2003):
This patent applies to a number of usage areas for wheat and
wheat flour, including in dough and biscuits. The inventor is
listed as scientist Peter Payne, who worked at the Unilever
research centre in Cambridge. Monsanto bought this research
centre for US$ 550 million at the end of the 1990's, and in so
doing gained ownership of all patents and patent applications.
The origin of this patent lies in the Indian wheat variety nap hal,
and the biscuit that Indian households make from wheat flour,

Although a deliberate procedure of selection and gene introduction was carried out in a laboratory in Cambridge, whether
the wheat variety that emerged is so innately different from the
wheat variety that was already being cultivated by Indian farmers is a matter for discussion. The characteristics that are
described in the patent are not unique. The knowledge that
already existed in India is not mentioned in the patent.
We can, therefore, question whether or not the requirements
for novelty (not previously described) and inventiveness (the
discovery must be essentially different from all that was known
on the day the application was filed) have been fulfilled. A technical evaluation of the listed requirements will decide if
Monsanto will actually get to keep the patent or not. So far, no
scientific articles have been published that substantiate the
claim that the characteristics described in the patent do not
represent something new.
I do, however, dare to assert that the patent indeed does not
represent anything new in relation to that which was known on
the day of patent application submission. The European Patent
Office Opposition Division agree with this assertion, and has
revoked the patent. However similar patents are still valid in
the USA (5,859,315), Canada (2,075,959), Australia (9,174,589)
og Japan (5,506,775), but with Unilever as the patentee.
Larry Proctor’s patent on yellow beans (US patent 5,894,079
granted April 13, 1999):
This patent applies to yellow beans, bred by Proctor himself
over two seasons after having bought the original beans in
Mexico in 1994. After the patent was granted, Proctor’s com-
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pany PRO-NEDS wrote a letter dated November 30, 2001 to 15
companies and farmers that cultivated yellow beans. This letter claimed that the cultivation of these particular Enola beans
was an infringement of patent. In addition, the import of such
beans from Mexico to the USA can be prosecuted, because the
patent also grants the exclusive right to import.

W.R. Grace, well known for its Indian rice patents. Monsanto
was among the companies that protested against the original
patent. The patent applied to all transgenic soya plants, and
not only those produced with Agracetus’ protected technology.

In this example, the argument, based upon a number of scientific
investigations, is convincing. A study published in 2004 states
that Enola beans originate in ordinary selection among existing
Mexican beans. It is also important to note that the complaint
submitted to the US Patent Office was submitted by the
Colombia-based International Center for Tropical Agriculture
(CIAT), an organisation that has a large number of yellow beans
in its gene bank that are almost identical to the Enola bean.

After Monsanto bought Agracetus in 1996, Monsanto changed
its position, and began to defend the patent with one exception:
it withdrew the final patent claim, covering not only soya, but
also ownership of other plants that had had genes introduced
by the same method. Other companies maintained their objections against the patent, but it took nine years before the patent
was reconsidered. This happened on May 6, 2003 within the
European Patent Office Opposition Division. The outcome? All
24 remaining patent claims (Monsanto had already withdrawn
claim 25) were upheld.

Larry Proctor has slowed down the process by not wishing to
enter into dialogue with CIAT, by changing lawyers regularly
and by manipulating the patent. On July 11, 2001, Proctor yielded to new patent claims after having been forced to withdraw
his original patent claims. None of these new patent claims
demonstrate anything new, assert CIAT.

The prosecuting lawyer in this case said, after the ruling, “If
the Opposition Board’s decision is correct in law, then the law
needs to be changed”. This patent illustrates the problem with
patents that are too broad, which can effectively hinder new
research. In concrete terms, this patent means that Monsanto
owns all transgenic soya that is cultivated.

The most surprising element here is that the US Patent Office
has not yet examined the 43 new patent claims, submitted nearly
3.5 years ago. In the meantime Proctor has done everything in
his power to exploit the patent as efficiently as possible, generating considerable income for himself in so doing. Mexico has also
expressed bitterness at the fact that the principle of national
sovereignty over biological resources as laid out in the
Convention on Biological Diversity can be so easily violated.

A right of this scope cannot be said to be in accordance with the
specific knowledge that is expressed in the patent claims, and
which is linked to a specific breed of transgenic corn.

Many are of the opinion that this patent was wrongly granted, and
should therefore be withdrawn. In particular, the point is made
that the efforts resulting in the cultivation of the yellow beans did
not sufficiently represent research activities worthy of patent protection. Furthermore, the breeding occurred over no more than
three seasons, too short a period to be able to prove adequate stability, a precondition to receiving plant variety protection.

2.2 PATENTS ON TRANSGENIC PLANTS
Monsanto’s patent on genetically-modified soya (EPO patent
301,749, granted March 2, 1994):
This patent was originally granted to Agracetus, a division of

Monsanto’s patent on resistant plants (Canadian patent
1,313,830, granted February 23, 1993):
This case concerns the cultivation of canola, which proved to
be resistant to a particular pesticide (Roundup). The case was
finally settled in Canada’s High Court (May 21, 2004: Monsanto
vs. Schmeiser 2004 SCC 34) after Percy Schmeiser, a Canadian
farmer who had never bought nor in any other way acquired for
himself special Monsanto canola seed (Roundup Ready), was
found guilty of patent infringement at all lower levels within
the legal system.
Canada’s High Court pronounced Schmeiser guilty with the
smallest possible majority, 5-4. This judgement raised three
central issues.
1) Can unknowing use of a patented material or product bring
about criminal liability?
2) What is use?
3) How can a patent also cover plants – when plants are
excluded from ‘patentability’?
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I shall briefly illuminate these three main questions.
1) Unknowing? The court agreed that Percy Schmeiser’s use
was not unknowing. Both majority and minority confirmed that
patent rights do not differentiate between knowing and unknowing use of a patented invention. One can, therefore, infringe a
patent – even if one is unaware of the patent or wishes not to
infringe it. Schmeiser has repeatedly stressed that his own
canola cultivation made it important to avoid Monsanto’s resistant canola strain.
Schmeiser did, however, use Monsanto’s Roundup spray –
along ditch-edges and roadsides – to prevent rape from growing in these areas. He then realised that the canola was still
growing. The majority in Canada’s high court believed that he
should then have understood that this was resistant canola,
and therefore not his own canola. Nonetheless, he planted this
canola again the following season.
A report from the Canadian Biotechnology Advisory Committee
in 2002 recommends that a new provision be added to current
patent law allowing for the exemption of ‘innocent bystanders’
from charges of patent law infringement.
2) Use? The majority believed that Schmeiser, through repeated use the following year, had infringed Monsanto’s patent. In
some countries experimental, non-commercial use of a patented invention is permitted, but the fact that Schmeiser had
established his own firm for the purpose of crop cultivation
made it difficult to argue that his cultivation was non-commercial. The fact that Schmeiser had no economic interest in cultivating Monsanto’s canola resulted in that he was not required
to pay compensation to Monsanto.
In one particular field of intellectual property rights, namely
that of plant variety protection, clearer exceptions apply to breeding and cultivation than they do under patent protection. Reuse of seeds with plant variety protection is permitted under
the international convention that regulates this (UPOV
Convention of 1991). This fact was, however, not considered in
this case, as it was Monsanto’s patent that was allegedly
infringed, and the exceptions concerning patents are fewer.
3) Plants? The High Court majority ruled that patent protection
can also be applied to plants into which a patented gene have
been introduced, even although national patent law excludes

plants from being patented. The reason given was that a patented gene that is introduced into a plant creates a new plant with
new genetic characteristics. This new plant is therefore covered by patent protection.
This point of view becomes particularly controversial when it is
applied to reproductive plants. In a previous judgement confirming the general ban on taking out patents on plants and animals in Canada (Harvard College vs. Canada – SCC 2002 76),
the High Court points out the particular challenges linked to
patent protection of genes, also including plants that have the
ability to reproduce.
Genetically modified canola has shown a particular aptitude to
spreading. In a report published in 2001, a panel of biotechnology experts appointed by the Royal Society of Canada pointed
out that chemical spray-resistant canola was becoming a “considerable weed problem in the prairie provinces…” as a result
of gene exchange via pollen. This shows that the problem of
innocent bystanders found to be infringing a patent will not be
restricted to the Schmeiser case. The spreading of transgenic
corn in Mexico represents another example of this.
The practical consequences of the Schmeiser verdict could be
that in certain countries, farmers who realise that they have
acquired plants with specific genetic characteristics must halt
cultivation of these plants. Should they continue with their cultivation, they could be found guilty of patent infringement. To
change production by buying new seeds is expensive. This
means that one no may longer exercise property rights over
one’s own property, as long as the relevant yield-specific characteristics of the crop one is growing there are owned by another. The concrete yield belongs to the farmer, but the owner
company sets conditions upon the way in which the farmer
uses the produce.
Argentina is the developing country that has best prepared the
ground for Monsanto’s genetically modified plants, mainly
soya. I can give no examples from Argentina that resemble
those we have seen in the USA or Canada. This is due largely to
the fact that the system for entering into technology use agreements and inspections thereof are far better developed in the
USA and Canada. Farmers have, until now, borne a relatively
smaller proportion of the costs in comparison to the USA and
Canada. Although it can be only a matter of time before equivalent enforcement systems similar to those we see today in
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industrialised countries are in place in developing countries, it
can at the same time be asserted that farmers are free not to
choose transgenic seeds, and that it is possible to return to the
use of traditional seeds. The regulation of such seeds and
information regarding such seeds can, however, be inadequate. The dangers that arise as a result of the spread of
transgenic seeds imply that developing countries must consider whether or not they really want to take the risks that are
involved with the cultivation of such seeds. Neither the countries nor the farmers can be assumed to have the necessary
overview over the situation.

2.3 OTHER EXAMPLES
These four examples could have been supplemented with
many more. In addition to lacking acknowledgement of traditional knowledge and the consequence of broad patents, a number of other concerns are often brought up when patent rights
are the topic for discussion:
● Large companies become more dominant as a result of
strategic purchases and mergers.
●

Cultivation is turning into monoculture, which makes agriculture more vulnerable.

●

Access to newly developed seeds is determined by the
patent owner’s conditions.

●

The international exchange of genetic material is now
restricted as a result of the risk of the end product being
patented.

●

Research opportunities – in particular the opportunity to
introduce new products – is prevented as a result of the
risk of patent infringement.

These problems are real and must be taken seriously. Yet
these developments cannot be explained by the patent system
alone. The patent system does not solve these problems
either. It is important to point out that national authorities have
both permitted patenting to the degree we see today, and
reduced their own research. Companies have exploited the
conditions that they were given.
The most fundamental concern is, however, that traditional

plants can become – with a little work – the object of patent or
plant variety protection in other countries. This can conflict
with both the cultural and religious convictions of many societies. Furthermore, revenues generated by the commercialisation of these new products are not shared with the original
breeders. Examples are to be seen of this both in West Africa
(cocoa) and East Africa (teff): plants that have been crossed
with other plants and then granted plant variety protection in
the USA – despite vigorous protest and concerns voiced by the
farmers and plant breeders who developed these plants.
Farmers can, however, freely continue to both harvest and sell
their own products. And the protection given within the USA
should not be able to hinder import from African countries to
the USA.
In terms of benefit sharing, little has been accomplished. I will
nonetheless introduce an example that may prove to be of significance. From southern Africa, the best-known example of a
controversial patent is that of the Hoodia plant, a cactus-like
plant that grows in the Kalahari Desert that the San people
have chewed upon for many generations to alleviate hunger on
long journeys. The original patent was granted to the South
African Centre for Scientific and Industrial Research (CSIR),
who entered into a license agreement with the British company Phytopharm with the hope of creating a slimming pill
capable of generating revenues equivalent to those from
Viagra! Following a considerable commotion and some complex negotiations, an agreement was signed on March 24, 2003
between CSIR and the San organisation South African San
Council (on behalf of the regional organisation WISMA). CSIR
would ensure that benefits would be shared – arranged by the
‘San Hoodia Benefit-Sharing Trust’ – from the commercialisation of this ‘invention’ in tablet form. Distribution would occur
as follows: 75% to the San councils in each of the three countries concerned (Namibia, Botswana and South Africa), 10% to
the administration of the San Hoodia Benefit-Sharing Trust,
and 15% to WISMA. It is still unclear how comprehensive this
benefit-sharing scheme can become, but with only around 100
000 members of the San people, it will probably result in a considerable sum per person. However: the San people only
receive a share of the sum CISR receives from Phytopharm,
and, had an agreement been signed with Pytopharm directly,
this amount could have been greater. A number of other
‘Hoodia’ products are now on the market, and for these there
exists no benefit-sharing deal.
It is clear that patents are key to securing control over sales, and
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that a patent can generate enormous revenues through license
agreements. Patents in themselves provide no obligation to
ensure the just sharing of benefits, and there is a danger that
unequal global distribution of resources will grow. Neither do
patents oblige their holders to seek the original developers’
approval of such exclusive use and possible commercialisation –
based on their resources or knowledge. Such provisions are made
by the Convention on Biological Diversity under the UN’s
Environment Programme (UNEP) and the International Treaty on
Plant Genetic Resources for Food and Agriculture under the FAO
(UN Food and Agriculture Organization).
It is therefore reasonable to assert that, although the TRIPS
Agreement is not the direct cause of the granting of questionable patents, TRIPS does not offer solutions to the many problems that are emerging from increased patent protection.
There is reason to fear that developing countries will introduce
patent protection regulations of similar strictness to those in
place in industrialised countries, and thus reduce their own
capacity for negotiation in the event of a dispute with a powerful company or a powerful country.

3. THE TRIPS AGREEMENT
I will explain the actual requirements of the TRIPS Agreement,
to what extent the Agreement can be applied in accordance
with other international agreements, and to what extent it can
be changed in order to ensure that developing countries are
taken into consideration. Some sections of the Agreement
stand more thorough analysis than others.

3.1 PROVISIONS OF THE TRIPS AGREEMENT
In short, the TRIPS Agreement can be understood to have four
main parts. Firstly, the Preamble and Section I. Thereafter follow the various categories of rights in Section II, national
implementation and enforcement requirements in Section III,
and finally dispute settlement remarks, transitional regulations and monitoring in Sections IV – VIII.
The Preamble includes the statement that members desire “the
provision of effective and appropriate means for the enforcement of trade-related intellectual property rights, taking into
account differences in national legal systems.” Furthermore,

reference is made to “the special needs of the least-developed
country Members in respect of maximum flexibility in the
domestic implementation of laws and regulations…”
This consideration for a certain degree of flexibility is repeated
in Article 1.1 (excerpt): “Members shall be free to determine
the appropriate method of implementing the provisions of this
Agreement within their own legal system…” Article 6 leaves
open the possibility that states can implement so-called parallel import of protected products that were put on the market in
another country by the patent holder or with the patent holder’s assent.
Article 8.1 was referred to in the introduction to this text. This
Article permits particular measures to be taken that are in the
interest of society. In that this provision is found in Section I of
the TRIPS Agreement, it is important that measures that a
state that wishes to justify are also covered by one or a number
of the Articles in Section II. It is however worth noting that the
Declaration on the TRIPS Agreement and Public Health, from
the WTO’s fourth Ministerial Conference held in Cancun in 2001
states that “every provision of the TRIPS Agreement” shall be
interpreted in the light of objectives and principles such as they
are expressed in Articles 7 and 8.
In Section II, Article 27 is of particular interest. This begins by
giving a relatively short description of what shall be ‘patentable’. No allowance is made here for “discrimination, either between fields of technology or states”. Secondly, provision is
made here for limited exceptions. One exception includes
plants and animals, and this point will be gone into more thoroughly in section 3.3 of this text. Another allows exception to
be made in the case of dangerous inventions: “Members may
exclude from patentability inventions, the prevention… of the
commercial exploitation of which is necessary… to protect
human, animal or plant life or health…” None of these exception provisions have so far been thoroughly discussed by the
dispute settlement bodies or monitoring bodies (TRIPS Council
or Trade Policy Review Body) of the WTO. I wish to assert,
however, that, had a dispute arisen over insufficient or lacking
patent protection for so-called “terminator technology”, Article
27.2 would feature centrally in the considerations.
Three further Articles are of certain importance to understanding the potential flexibility of the TRIPS Agreement. Article 30
on restricted rights states (excerpt): “Members may provide
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limited exceptions to the exclusive rights conferred by a
patent, provided that such exceptions do not… unreasonably
prejudice the legitimate interests of the patent owner, taking
account of the legitimate interests of third parties”. The discussion of the expression ‘legitimate interests’, as carried out
by the dispute panel in the medicines case against Canada,
(WT/DS114/R) was not satisfactory. Particularly at fault was
the fact that the panel only looked upon the competing companies – and not the users of the medicines – as ‘third parties’. Taking into consideration the users of the product must
obviously be of primary importance when a state is considering passing restricted exceptions. I would argue that Article
30 permits states to prevent innocents who infringe patents
(as in the Schmeiser case) being subjected to compensation
claims and legal proceedings initiated by the patent owner.
Compulsory licenses are regulated in Article 31. Of particular
importance here is part (b), which permits use without the
rights holder’s permission for ‘non-commercial use’. At the
same time, it is important to note that the issuing of an obligatory license to other producers permitting their production
of a protected product can be both legally complicated and
expensive. This is, therefore, not a strategy a developing country should always rely on.
Article 32 is a short provision stating that all measures to
revoke or forfeit a patent as a result of the conditions at the
time of the grating of the patent or later can be tried in a court
of law. Neither this Article nor any other specifies grounds for
such a withdrawal.
Industrialised countries attempted, during the negotiations,
to restrict the opportunities for revocation to situations in
which one or more of the patent claims (novelty, inventiveness, industrial applicability) were not fulfilled. This was,
however, not passed. The result is that patents can be revoked also in other situations, including with consideration for
the interests of society, such as regarding health, food or
food policy.
National implementation is laid out in Section III over
many Articles, and it is established that the enforcement
of intellectual property rights shall be adapted to fit the
system of legal enforcement in general. I will return to
transitional regulations and monitoring in section 3.3 of
this text.

3.2 CAN TRIPS HARMONISE WITH OTHER AGREEMENTS?
I will briefly examine three agreements. These are: the
Convention on Biological Diversity, the International Treaty on
Plant Genetic Resources for Food and Agriculture, and the
Covenant on Economic, Social and Cultural Rights. The first
has been ratified by 188 states, the second is new, and has
been ratified by nearly 65 states – a figure that is rising steadily – and the third has been ratified by 151 states in total.
Convention on Biological Diversity: The Convention establishes
three objectives: protection of biological diversity, sustainable
use of its components, and a reasonable and equal distribution
of benefits resulting from exploitation of gene resources. In particular, the question of equal distribution of the benefits that
result from the exploitation of gene resources was brought back
into the foreground by the TRIPS Agreement, which makes no
provision for distribution of benefits.
The relationship between the Convention on Biological
Diversity and other treaties is established in Article 22.1: “The
provisions of this Convention shall not affect the rights and
obligations of any Contracting Party deriving from any existing
international agreement, except where the exercise of those
rights and obligations would cause a serious damage or
threat to biological diversity”. Nothing more precise is said as
to when such damages or threats might arise. The Convention
can therefore not be seen to intervene in the rights and obligations of the state as set out by other international agreements.
The relationship to patent rights is taken up in Articles 16.2
and 16.5 of the Convention; the latter seeks to establish harmony by stating: “…such rights are supportive of (this treaty)
and do not run counter to its objectives”. The former concerns
transfer of technology, and states: “…such access and transfer shall be provided on terms which recognize and are consistent with the adequate and effective protection of intellectual property rights.” We see, therefore, that while the
Convention on Biological Diversity does not intervene in agreements on intellectual property rights, intellectual property
rights can influence the direction of the Convention’s implementation.
The Convention on Biological Diversity also contains provision
in Article 15 for access to genetic resources to occur under
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mutually arranged conditions and with prior informed consent.
No such provisions are made in the TRIPS Agreement regarding inventions that are based on genetic material and relevant
knowledge in local societies. Although, formally speaking, no
further demands can be made to assert patentability (novelty,
inventiveness and industrial applicability), it is clear that a
state that shall implement the Convention on Biological
Diversity nationally must secure these principles in national
laws.
Let us look at a final point, namely the provision for particularly
beneficial treatment of developing countries in Article 16.2
(technology transfer), 18.2 (technical cooperation) and 19.2
(distribution of benefits). Although, according to the TRIPS
Agreement, it is not permitted to discriminate between states
when considering what can and cannot be patented, there is
nothing in the TRIPS Agreement to prevent measures being put
into place to help developing countries.

that result from use, including commercial use. In particular,
farmers in developing countries who keep and use plant genetic material in a sustainable manner must be allowed to share
in such benefits, these including information, technology,
capacity building, and economic benefits. Some believe that
the system to ensure this distribution occurs would be preferable to the mechanism suggested in the Convention on
Biological Diversity. There are no particular results to show
from this.
Finally, the Treaty includes an important provision concerning
farmers’ rights. Such rights were first referred to in the FAO
Resolution in 1989, and they have an aim to ensure that farmers also receive recognition in line with plant breeders’ rights
linked to plant variety protection (UPOV Convention). It is still
not possible to say that farmers receive the same recognition
as plant breeders. Article 9 is hardly obliging, but it recognises
the following:
●

International Treaty on Plant Genetic Resources for Food and
Agriculture:
This agreement also takes up the question of it relationship
with other agreements, including agreements concerning
patent rights. Firstly, it establishes that the objectives of the
agreement are almost identical to the Convention on Biological
Diversity, and that it shall be implemented in harmony with this
Convention.
On the subject of intellectual property rights, it is clear that the
relevant provisions were written under the considerable influence of pressure groups voicing national patent interests. USA
and Japan chose to abstain, because they believed that the
provisions intervene to too large an extent in patent protection
and plant variety protection regulations. Article 12.3 deals with
intellectual property rights in two paragraphs. It first establishes that patent rights cannot be granted, without some form of
adaptation, to genetic resources (“…in the form received…”), as
such stating nothing more than the applicable law for this area.
Secondly, it is stated that access to such resources that are
protected by intellectual property rights “shall be consistent
with relevant international agreements, and with relevant national laws.” Again, the Treaty does not seek to intervene in
agreements on intellectual property rights, although intellectual property rights can influence the direction of the Treaty’s
implementation.
The Treaty also makes provision for the distribution of benefits

Farmers’ traditional knowledge (indigenous people’s traditional knowledge is recognised in the Convention on
Biological Diversity),
● The farmers’ right to a fair share of the benefits (see over),
● The farmers’ right to participate in national decisionmaking processes that concern genetic resources.
On an international scale, no other agreements recognise the
rights to plant varieties that farmers have themselves developed and cultivated.
Covenant on Economic, Social and Cultural Rights: a number
of human rights are called into question by the TRIPS
Agreement. The right to food, the right to health and the right
to benefit from scientific progress, plus the right to a private
life, are all examples of human rights that can be influenced by
implementation of the TRIPS Agreement. It must also be stated here that the Covenant recognises the right of the author
as a human right. In practice, the right of the author can only
qualify as a human right if the exercise of this right does not
hinder the exercise of any other human right. The right to food
and the right to health must be perceived to be more important
rights than the right of the author.
The Covenant establishes in Article 2.1 that every state shall
“...take steps, to the maximum of its available resources… to
achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means”. In
short this obliges all countries to implement the Covenant’s
provisions as quickly and as effectively as possible in order to
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achieve the aims of the Covenant, namely that all people shall
be able to enjoy the fullest possible human rights protection.
Anything that prevents the achievement of this aim can potentially be seen as in conflict with the Covenant.

Agreement to ensure that such provisions are reflected to a
greater extent in the text. Industrialised countries wish the
Agreement to remain as it is, while developing countries wish
for it to be changed.

What does this mean? The possible conflict between treaties
lies, as far as I can see, in the fact that the aims that are intended to be achieved by the Convention on Biological Diversity,
the International Treaty on Plant Genetic Resources for Food
and Agriculture and the Covenant on Economic, Social and
Cultural rights are supported in only a very limited scale by the
specific provisions of the TRIPS Agreement. Although the individual provisions in the TRIPS Agreement and the three treaties do point in different directions, it is difficult to establish a
specific point of conflict (e.g. one convention forbidding an
action that another requires). There can, however, be reason
to question whether the aims of the three treaties, perhaps in
particular those relating to the implementation of human
rights, can be restricted to such an extent as a result of implementation of the TRIPS Agreement that it becomes possible to
speak of a conflict in the wider sense (e.g. taking the necessary measures according to one convention is effectively prevented due to the implementation of measures as laid out in
another convention).

The most cautious suggestions concern the addition of a footnote establishing some of the central principles of the
Convention on Biological Diversity. The most comprehensive
suggestions concern the complete removal of the TRIPS
Agreement from the WTO altogether, or at least that it should
only be valid for the states that desire it. I will now introduce
three provisions that concern the changing of the TRIPS
Agreement in order to examine what can possibly be achieved
within realistic boundaries.

The aims of the TRIPS Agreement, in particular those that can
be read in the light of the WTO Agreement on sustainable
development, increased living standards and improved consideration for different countries’ different levels of development, must be perceived to be in accordance with the three
treaties. The problem is that these aims are not particularly
well reflected in the individual provisions of the Agreement.
The provisions that seek to give meaning to some of the aims
are vaguely formulated and provide no clear obligations. The
effects of TRIPS implementation will in all probability be negative for technology-importing developing countries, certainly
in the short term. This becomes particularly worrying when
one considers that TRIPS makes no mention of economic
benefit sharing, only transfer of technology.

3.3 CAN THE TRIPS-AGREEMENT BE CHANGED?
We see that the TRIPS Agreement does not give satisfactory
consideration to the obligations of the state under other agreements. Many have, therefore, worked to change the TRIPS

Article 27.3 (b): This provision establishes the right of a country to allow exceptions to the Agreement for plant and animals,
but not for microorganisms. Furthermore, it is established
that states shall introduce a system of protection for plant
varieties. No further specifications are given, provided that
this system is ‘effective’. Finally, it is stated that the content of
this provision will be reconsidered four years after the WTO
Agreement comes into force. The USA fought to have this final
sentence included, because they believed it would then be
easier to remove the exceptions.
When Article 27.3 (b) came up for reconsideration, it became
clear that member states were divided into two camps: the
rich countries against the poor. The rich countries did not wish
to open for negotiations of the content of this provision, a matter that quite obviously contradicts the provision’s wording.
Norway was among the countries that claimed to understand
review the provisions of this subparagraph as actually meaning review the implementation of this subparagraph. Thus
Norway made a real contribution to the misinterpretation of
the text, preventing a possible change to be made to the TRIPS
Agreement to ensure greater compatibility with other treaties.
Norway weakened its position as a bridge-builder between
industrialised and developing countries as a result.
A number of documents have been put forward, setting out
various positions and voicing many interesting points of view.
A certain closeness can be felt between industrialised countries on the one hand and developing countries on the other.
This can also be put down to the fact that a round of WTO negotiations are currently in progress, the Doha Round. Yet there
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has been no movement so far in the direction of opening for
real negotiations.
African states have put forward a series of demands as to what
this review should involve, see in particular their position in
I/P/C/W/404 from 2003:
● It

must be possible to protect traditional knowledge; registers of such knowledge must be established;

●

Unlawful appropriation of resources must be prevented;
consent must be sought before resources are exploited;

●

Principles for benefit sharing must be included, building
upon those listed in the Convention on Biological Diversity;

● Life

forms and biological resources must be excluded from
patenting.

While the first two points are seen to be relatively uncontroversial, the final two points are potentially far more difficult to
introduce, despite the fact that they do not require a full revision of TRIPS. The extent of opposition to these suggestions
implies that it is most unlikely that the African demands will
be fulfilled.
As there must be unity regarding what this revision shall be, it
is hard to imagine that considerable changes will be made to
the text. Western countries refuse to interpret Article 27.3(b) in
the manner they ought.
Article 71.1: This provision deals with revision and change.
Article 71.2 deals with changes where the aim is to undertake
an adaptation to a higher level of protection for intellectual
property rights. This will not be gone into further here.
Article 71.1 has three sentences, the two first of which must
be understood as an examination of national implementation.
The final sentence, however, is remarkable. It states: “The
Council may also undertake reviews in the light of any relevant new developments which might warrant modification or
amendment of this Agreement.” This formulation is used in
the Ministerial Declaration from the fourth Ministerial
Conference in Doha, where, in paragraph 19, request is made
that the connection between TRIPS and three other areas be
reviewed. These three areas are the Convention on Biological
Diversity, traditional knowledge and “other relevant new deve-

lopments raised by members pursuant to Article 71.1”. The
review that followed focused upon the first two areas, and has
not resulted in consensus on proposals for changes to be
made.
The most probable interpretation of the expression “other new
developments” is that these are changes in technology. This
comes across in the preparations to the Doha Ministerial
Declaration from Doha. It can, however, not be ruled out that
new treaties, or agreement on an interpretation of the obligations of existing treaties, can belong to the category of “other
new developments”.
Article 66.1: This provision applies only to the least developed
countries, and only to the question of postponement of their
obligation to implement the TRIPS Agreement. This provision
is therefore less comprehensive than the two others. The difference is, however, that it is far more probable that this provision can be used to bring about change, and it has been already, regarding Paragraph 7 in the Declaration on TRIPS and
Public Health, approved by the WTO’s fourth Ministerial
Conference, but applying only to medicines.
The date for implementation of the TRIPS Agreement for the
least developed countries is January 1, 2006. As a result of the
decision in Doha and subsequent decisions, least developed
countries are not obliged to implement the TRIPS Agreement
until January 1, 2016 for pharmaceutical products. Other deferrals can be permitted in other areas of technology, but these
countries must make a formal request for this.
Article 66.1 states that the individual state can – with just
cause – request to have the deadline postponed. From the
Doha Declaration we can see that postponement was granted
for all least developed countries. These countries are stronger
if they unite in a demand to have their deadlines postponed. If
it is possible to have deadline postponement approved in the
medical sphere, where patents are extremely important, then
there can be no formal restrictions in other fields of technology. Ideally, postponement should be given for patent protection (and protection of trade secrets) in all fields of technology.
4. CONCLUSION
Developing countries have a stronger position within the WTO
today than they did when the TRIPS Agreement was first nego-
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tiated. An opinion seems, however, still to reign internationally
that agreements made by the three large blocks (USA, EU and
Japan) are the most important and that other countries must
adapt to this consensus. This is reflected in the WIPO negotiations regarding the Substantive Patent Law Treaty, which probably will go further towards standardisation of patent laws
than the TRIPS Agreement, even though the outcome of the
negotiations is still uncertain.
The provisions of the TRIPS Agreement, some of which are
easier to understand through study of the negotiations, set up
a level of protection that is only appropriate for the most developed countries. Implementation of the TRIPS Agreement cannot result in any measurable positive results for developing
countries, either in the short or medium term. The long-term
effects are uncertain. All of this underlines how important it is
that states use the flexibility given by the TRIPS Agreement.
Furthermore, it is crucial that the nine paragraphs which call
for particular consideration for the situation of developing
countries and least developed countries within the WTO’s dispute settlement system, are actually applied.
It can be asserted that the TRIPS Agreement represents in
many ways an attack on poor farmers’ interests. In contrast to
the CBD and in particular ITPGRFA, their efforts to protect and
develop plants are not recognised in TRIPS. On the other hand,
those plants and plant varieties that fulfil certain minimum
requirements will be given protection. This can allow room for
aggressive marketing campaigns, something that can deny
farmers the option to continue their traditional practice of seed
exchange. At the same time, TRIPS does not hinder the giving
of compensation or benefit sharing. Neither is it required that
states follow the practices of the USA or EU, provided that
minimum requirements are met.
Companies can be easily criticised for having pushed TRIPS
through. Yet I have demonstrated that there are a number of
options within TRIPS that can be used to ensure flexible implementation. The responsibility for this lies with the states.
States also have a human rights obligation to improve methods
of food production, a crucial factor if farmers are to actually
have alternatives to the use of commercial, protected seeds
that they do not have the full right to use. This is why a greater
focus needs to be directed towards the obligations of the state
to secure the interests of poor farmers in relation to the system for patent and plant variety protection that TRIPS imposes.

TRIPS does not prevent this sort of active policy in the field of
agriculture.
Work to combat the patenting of plants and seeds has long
been an item on the church agenda. This work is continued by
the Ecumenical Advocacy Alliance. There is no reason to give
this work less priority, particularly in the light of the situations
that can emerge as a result of the problems found with patented transgenic plants, which have proved to be dominant and to
spread considerably. I have chosen not to dwell upon the ethical background for – or content of – a campaign that generally
says no to the patenting of biological inventions or biological
material. I have rather chosen to restrict myself to the fact that
the TRIPS Agreement is now being implemented by developing
countries – often without these countries making use of the
possibilities for flexible implementation.
From my point of view, we must focus on two things. Firstly, we
must focus on changing the TRIPS Agreement. Work for the
reform of this Agreement is less exciting than the recommendations in the Commonwealth Secretariat, 2004, written by
Stiglitz and Charlton, where the authors demand a “complete
roll-back of TRIPS”. The successor to TRIPS should, according
to the authors, be the WIPO. Although many can come together
and call for a “roll-back” of TRIPS, it would be impossible to
achieve consensus on this. Against this background, an organisation that works for the complete removal of TRIPS cannot
expect to be taken seriously.
A change to the Agreement is possible, and this is confirmed
both by Articles 27.3(b) and 71.1. The aim must be for as many
of the demands of the African states to be introduced into the
Agreement. Of these, it is clearly the final demand (no patents
for life forms) that is the most controversial, a matter that the
African group does recognise. The other demands appear to be
reasonable, since the countries are already bound by them,
primarily through the Convention for Biological Diversity (CBD
– the USA has not ratified this). International consensus has
not yet been achieved on the subject of traditional knowledge,
but, as it is not regulated in TRIPS, all states that desire it can
introduce appropriate legislation. The issues of prior informed
consent and benefit sharing are both laid out in the CBD, and
the latter can only be applied to commercialised products that
are based upon naturally occurring material.
Secondly, we must focus on concrete implementation. This
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must be grounded in – but not exclusively linked to – theological or other ethical positions concerning the patentability of
life. Equally important are issues related to just and equal distribution and recognition of the contributions made by lands in
the South towards resources and knowledge.
In terms of implementation, the matter of securing a better
harmonisation of TRIPS with other international conventions
poses a considerable challenge. Comprehension is still lacking
as to how central provisions of TRIPS should be read. This is
partially why developing countries implement the provisions of
the Agreement without making use of the flexibility that TRIPS
leaves room for. One example is Article 30, concerning limited
exceptions to the rights of the patent owner. It is still very unclear as to what TRIPS actually makes possible. I would assert
that this Article gives the option to exclude innocent bystanders from criminal liability. This concerns in particular the
spreading of transgenic plants. In this case, it is rather the
company responsible for the development of these transgenic
plants that have a responsibility to ensure this spreading does
not occur. We must take the concrete problems that arise from
the ruling against Percy Schmeiser particularly seriously, and
work to ensure that similar legal procedures and compensation claims are prevented.

“The rhetoric of global trade is filled with promise. We are told that free trade brings opportunity for all, not just the forTRADING LIFE
tunate few. We are told that it can provide deliverance from poverty and despair. Sadly, the reality of the inter- national
trading system of today, does not match the rhetoric (…). Instead of global trade rules negotiated by all, in the interest of
all, there is too much closed-door decision making, too much protection of special interests, and too many broken promises.”
Rubens Ricupero, UNCTAD secretary General, in Cancun, September 10, 2003.

NORWEGIAN CHURCH AID:

A STATEMENT ON TRADE

A1. TRADE FOR PEOPLE
The legitimacy of the international trade system rests upon its
ability to create a just global economy – one that places focus on
both the individual and creation. Unfortunately, today’s trade
system does not live up to such expectations. Norwegian Church
Aid considers the greatest challenges to be as follows:
● The extensive subsidisation of rich countries’ agricultural
export is unacceptable: unlike tariff barriers, subsidies
are a form of support that only rich countries can use. The
current system of subsidies depresses world agricultural
prices, and results in dumping. Rich taxpayers thus
finance a form of trade that excludes poor producers from
both local and international markets. This undermines
poor people’s livelihoods and food security.
●

●

Rich countries must open their markets in such a way that
the purchasing power of the rich serves first and foremost to
benefit poor producers rather than rich ones. At the same
time, authorities in poor countries must be given the opportunity to protect vulnerable producers against unreasonable
import competition, and in so doing defend their right to life
and work.
The growing trade in services must not lead to the commercialisation of fundamental services – water, health
and education – in such a way that it infringes poor people’s rights to these services.

●

In order for new agreements on intellectual property rights
to be helpful in combating poverty, these must prevent the
theft of biological resources from poor societies. Trade
agreements must not enforce laws on developing countries
that threaten the right to life or health; a reduction of small
farmers’ rights to the use and sale of seeds and plants as a
result of plant variety protection is unacceptable.

2. PRINCIPLES OF TRADE JUSTICE
Norwegian Church Aid works, within the global ecumenical
community, for an economy that serves to promote life. Economic justice cannot be reduced to mean equal rights for all: It
is precisely this kind of equality that so often has entrenched the
positions of the already smart and powerful, and stimulated the
growth of a power elite that oppresses and exploits others.
Trade can improve people’s living standards through distribution of the earth’s gifts and the profits of human endeavour;
stimulate economic development and the exchange of ideas
across ethnic and geographical borders; and secure peaceful
cohabitation between peoples and nations. But if unfair, trade
can also destroy relations, create and maintain differences and
lead to the loss of dignity, poverty, violence and conflict.
Norwegian Church Aid has an obligation to strive for global
trade justice, according to the following principles:
Trade is not an end in itself, but a means by which to pro-
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mote human dignity, sustainable societies and economic
justice.
Other legitimate aims, such as economic efficiency and growth,
cannot justify trade rules that undermine the rights of the poor.
Global trade regulations may be deemed just to the extent that
they present positive opportunities for the poor, answer their
needs and contribute to the fulfilment of their rights.
While most developing countries are small and vulnerable on
their own, they constitute a considerable force when acting
together. Thus, if developing countries can identify common
interests, they stand to gain from a multilateral and rulesbased system such as the WTO. Correspondingly, the EU and
USA increasingly prefer bilateral and strongly asymmetrical
negotiations as a means to push individual developing countries into obligations that the same countries have defeated
or modified collectively within the WTO. While today’s multilateralism still fails poor countries – and poor people in particular – a restoration of national sovereignty (for example
over agricultural policies, so called “food sovereignty”) would
not result in justice. Only binding multilateral agreements
may accord poor countries and their citizens collective influence over rich countries’ unjust and destructive trade policies.

3. THE DOHA DEVELOPMENT ROUND: STATE OF PLAY
As was the case during the Uruguay Round (1986 – 1994), the
main offensive objective of developing countries in the current
round (initiated in Singapore 1995; named in Doha 2001) has
been the enactment of multilateral disciplines that may substantially reduce rich countries’ use of trade distorting subsidies in agriculture – to thus curb dumping, raise world market
prices for farmers’ products and secure better effective market access for poorer agricultural producers. Just as in the
Uruguay Round, however, EU and USA have exploited the promise to phase out all export supports as a bargaining chip over
again and again, while concessions in domestic support may
constitute a mere “box shifting exorcise”. The second big promise that was instrumental in securing the Uruguay Round
Accords – namely, that the service agreement would yield
freer cross-border flow of southern labour (GATS’ mode IV) –
has now been totally precluded by the post-September 11 concern for migration controls.

This round, however, has also seen a shift in members’ relative
influence: Developing countries have won some ground when
negotiating collectively within the G20 and G33 (on rarer
instances, in the G90 and G110) blocks. This materialised in the
rejection of the Singapore Issues in Cancun, and in the following modest victories in the Hong Kong Ministerial Statement:
● Direct export supports are to be fully terminated by 2013 –
not as soon as developing countries demanded (2010), but
sooner than EU first offered (2015-17).
●

LDCs are granted duty free market access on 97% of all
tariff lines to all WTO members. The 3% exemption may
prove very unfortunate, as most LDCs exports remain concentrated on very few lines, for many members far fewer
than 3%. The benefits will therefore accrue to those members that are capable of diversifying exports while preference margins still remain.

●

G33 saw substantial progress on their Special and
Differential Treatment demands: Special Products
(exempt from general tariff reduction commitments) shall
be identified by self-designation according to food security
and livelihood criteria yet to be specified; the Special
Safeguard Mechanism (allowing tariff hikes above bound
levels in the case of malevolent import surges) shall be
triggered by import price falls, not merely import volume
growth (which is very hard to monitor). These provisions
might reduce the vulnerability of small-scale farmers and
enhance food security be according to them some modest
domestic market privileges.

Meanwhile, the EU and the USA have increasingly organised
negotiations so as to contain the coalescing of these blocs in
the bigger negotiating areas. One strategy has been selective
inclusion – or cooptation: The 2004 Framework Agreement
was effectively brokered by regularly convening the “Group of
Five Interested Parties” (currently including Japan (G10),
Brazil (Cairns, G20) and India (G20 and G33), to considerable
dismay of many developing countries. While Brazil’s and India’s
accession to power may have brought typical developing country concerns higher on the agenda, they are widely seen as
neither willing nor able to fully defend the interests of vulnerable members, especially poor, non-LDC countries (inter alia
Kenya, Nicaragua, Honduras, Guatemala, Sri Lanka and Ghana
to mention a few). These countries are often just as vulnerable
as LDCs, but are not entitled to their exemptions and flexibili-
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ties; unlike India and Brazil they have little negotiating capital
to bargain with and only moderate interest in the reduction of
agricultural tariffs of rich countries.
Both the 2004 Framework Agreement and the Hong Kong
Ministerial Statement embodies the failure to ensure poorer
countries’ interests in agriculture, in that they prescribe
reform from the wrong end altogether: Rich countries’ huge
cross-subsidisation will be locked in under international trade
treaties, while all tariff levels must take considerable reductions. Poorer countries’ ability to reap the benefits from nominal
market access to rich countries will thus be further diminished
as their preference margins are waning relative to the subsidisation margins of rich countries’ exporters. Norway’s import
bill is indeed the mirror image of such unholy coupling of continued subsidisation and lower import barriers: While importing as much as 50% of her food energy, more than 90% of
Norway’s import value consists of subsidised products from
EU and the USA. The overall grand champion in the negotiating
game is the USA: Having cooperated with other rich countries
to ensure that subsidies remain high, she may keep that
advantage vis a vis her aggressive industrialised competitors
(the so called Cairns countries – Australia, New Zealand,
Argentina, Brazil, Uruguay). In negotiating market access she
is now cooperating closely with the G20 to demand steep tariff
reductions so as to further penetrate the markets of her rich
but less productive sisters, EU and the G10.
In a development and human rights perspective, commitments
forced upon developing countries in the other negotiating
areas – services (GATS), non-agricultural market access
(NAMA) and intellectual property rights enforcement (TRIPS) are also worrying. It is particularly disconcerting that developing members was forced to accept steep reductions in their
industrial and fish product tariffs toward the end of the Doha
Round: This may result in increasing vulnerability for artisanal
and small scale fisheries in the South. Moreover, it will deny
developing countries the policy space needed to pursue targeted industrialisation strategies. It is ironic that countries such
as Norway – whose concern for food security and ‘multifunctionality’ in agriculture has motivated stiff opposition to ‘one
size fits all’-liberalisation, and herself benefited from vast
policy space while industrialising – are now pushing for unrestrained liberalisation under NAMA. The Doha round now runs
into its last and troubled months; the expire date is December
30 2006, and the remaining General Council meetings in

Geneva (May 15-16, July 27-28, October 10-11 and December
20-21) may well all have to serve as mini-Ministerial Meetings
with extended mandates. 2006 is the year in which rich countries’ governments must concede the highest degree of special
and differential treatment to developing country members,
while abstaining from extracting further general liberalisation
commitments.

4. AGREEMENT ON AGRICULTURE
More than 70% of the population in developing countries live of
the land, as small scale farmers and farm workers, and agricultural policy is therefore of particular importance for poor
people’s livelihoods and food security. According to the UNDP,
OECD countries spent some USD 230 billion on agricultural
support in 2004 – more than five times the total amount spent
on development aid, and more wealth than that held by the
world’s 1 billion poorest people combined. Since 1997, these
supports have in fact increased by more than 20%. They lead to
overproduction of agricultural goods in the EU and USA that are
then dumped on the world market. Thus, farmers in poor countries are driven out of domestic and national markets.
Meanwhile, the AoA locks in tariff reduction forced upon developing countries by the multilateral financial institutions, and
thus leave them vulnerable to export financed by rich countries’ taxes. The result is formidable pressure upon smallscale farmers and farm workers in developing countries, and
women are the main losers: Traditionally, female, small-scale
farmers produce most of Africa’s food. The global market integration crowds their food security products out of local and
regional markets, favouring instead subsidised imports.
Productive resources increasingly flow to male-dominated,
capital-intensive and export-directed production in both North
and South. It cannot be overstated that trade rules allowing
such developments – regardless of their potential contribution
to macroeconomic efficiency and growth – are at odds with the
rights-based approach which supposedly sits at the heart of
Norwegian development policies.
Norwegian Church Aid calls on the government to
● Actively support G33’s proposals for a special safeguard
mechanism and a special products range that exempts
food security crops and low-income farmers’ crops from
tariff reductions, and allow them to raise tariffs above
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bound levels on those crops in the case of malevolent
import surges.
●

●

Encourage her negotiating partners in G10 to table a proposal that effectively precludes the exploitation of the blue
and the green box toward cross-subsidisation of exports.
Norwegian Church Aid does recognise that small scale
and family farmers are dependent on continued subsidisation and tariff protection in order to continue their provision of non-commercial values to society. However, such
objectives must not lead Norway to pave the way for or
support multilateral disciplines that allow cross-subsidisation of exports, as is currently the case with the blue and
the green box. A G10 proposal might suggest that all blue
and green payments are notified to WTO on a product specific base; if these products are traded, importing countries may levy tariffs of the same “ad valorem amount” as
countervailing measures on these products. Such a proposal must explicitly reject the re-introduction of a “Peace
Clause” (GATT art. 13) and requires the elimination of
GATT art. 16.3.
Extend development aid to labour intensive, sustainable
production covered by today’s preferences – in particular
to production involving a high degree of manufacturing; to
ensure that developing countries´preferences are exploited, and finance improvements of their own systems for
quality, health and security standards. Without such support, new trade opportunities will flounder on non-trade
barriers.

●

Support studies with a view to replace the current preferences with a ‘preference system for poverty reduction’.
Today’s preferences are granted according to inadequate
principles: Tariff reductions ought not to be granted
according to the characteristics of the country of origin
but rather on the grounds of the production characteristics – for example labour intensity, working conditions,
sustainability and degree of manufacture. In this way preferences may benefit production that respects both people and creation, and thus contribute directly to poverty
reduction.

●

Exploit the deeper integration of agricultural markets
toward the enforcement of agricultural workers´rights by
actively promoting a fair social clause in the WTO. Exporting

countries´market access must be made conditional on their
enforcement of ILO´s Fundamental Principles and Rights at
Work.

5. NON-AGRICULTURAL MARKET ACCESS (NAMA), EMPHASISING FISHERIES
The fisheries in the South contribute substantially to food security and livelihoods, comprising more than 70% of world total
catch and 15% of the world combined protein supply. 40 million
poor people – 90% of the world’s fishermen and –women – sustain their livelihoods in an artisanal or self-employed manner,
or in small-scale businesses, providing 45% of the world’s
catch. This indicates both the opportunities and the risks involved in deeper trade integration: While many of them may benefit from selling their catch to wider markets, those reliant on
domestic market protection would have a hard time competing
with imports produced by industrial means: A large majority of
southern fishermen and –women are dependent on socially
embedded, vulnerable commodity chains in their home markets, selling their individual catches to downstream processors, distributors and retailers. If the latter ones are driven out
of business by import competition, the ripple effects may tear
apart the livelihoods, food security and social fabric of poor
communities upstream.
Meanwhile, small-scale fisheries are considerably more sustainable in terms of their production methods, and certainly more
labour intensive, than industrial ones. In countries such as
Ghana, Sri Lanka, the Philippines and Cameroon, fisheries
represent major employment opportunities for poor people.
Poor and labour-intensive fisheries are doubly vulnerable to
liberalisation chocks – both form cheaper imports replacing
their produce in local markets; and from increasing pressure on
fish stocks as a result of greater export production. A recent
study by FAO and the Norwegian Ministry of Foreign Affairs
(2005) observes that Ghana’s artisanal fishers – comprising
more than 120 000 livelihoods – are fast losing their access to
fish stocks in competition with big trawlers. The same report
highlights, meanwhile, Sri Lanka’s clever use of policy space in
attaining a sustainable and socially fair combination of export
production and subsistence/domestic supply production.
After two decades of structural adjustment, many developing
countries have low applied tariffs on industrial and fish
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imports alike; de-industrialisation is thus a widespread phenomenon. Meanwhile, their tariff bindings (maximum tariff permitted under international trade law) have remained high or
even unbound, implying that many developing countries have
had ‘reserve policy space’ – barred by the conditionality of their
international creditors. The main negotiating stance of the EU,
the USA and Norway now is that only a NAMA-agreement that
provides them with improved effective market access, which
requires bound levels to be reduced to levels below the current
applied levels, are acceptable. Such a stance reflects a political desire to pry open the sizeable middle class markets of a
small group of developing countries, such as Malaysia, India,
China and Brazil. The multilateral context makes this wholly
inappropriate: There cannot be any justification, in a development and human rights perspective, for a strategy that denies
all non-LDC the policy space required for sustainable fisheries
and national industrialisation because rich countries’ exporters demand market access to rich middle classes in a handful
of countries.
The Norwegian NAMA-proposal (TN/MA/W/7, dated 11/03/05)
and her general positions are not helpful in development
terms. Norway’s insistence on having individual member’s
recourse to special and differential treatment (as accorded
them under para. 8 of the 2004 Framework Agreement) reflected in a more aggressive individual markets access formula,
has served as an outflanking position for the EU and USA.
Indeed, in personal communication with NCA, Third World
Networks Geneva-based observer Goh Chien Yen said that the
single most important contribution Norway could possibly give
in the current negotiating crisis would be to take its NAMAproposal off the table. Rich countries’ negotiating rhetoric –
and that of Norway in particular – is perceived as wholly inconsistent: While rejecting substantial liberalisation in agriculture
with due reference to food security and multifunctionality concerns, the demand to developing country members is to commit to full liberalisation in their fisheries – as if there were no
food security and multifunctionality concerns in fish. Indeed,
such concerns may only be reconciled with the interests of
greater exporting opportunities if the developing countries
may retain the largest policy space possible.
Norwegian Church Aid calls on the government to
● Take Norway’s NAMA-proposal off the table. While it is
politically untenable, this would signal a shift to a more
moderating role, and would constitute a particularly
appropriate move for the new government: The NAMA pro-

posal contravenes the goverment's own inaugural statement which asserts the "WTO agreements must not deny
developing countries the policy space and means that we
ourselves exploited hitorically" and "the goverment in
negotiating non-agricultural market access, shall work to
provide developing countries with the policy space required so as they may chose the development strategies most
appropiate to their needs and level of development"..
●

Ensure that vulnerable developing countries neither being
LDCs nor paragraph 6-countries, are accorded substantial
and additional special and differential treatment much
beyond what is entitled them in the 2004 Framework
Agreement.

●

Accept that developing country members are accorded a lenient reduction formula, even if this means reduced market
access for Norwegian fisheries in third markets, such as EU
and Japan..

6. TRADE IN SERVICES (GATS)
GATS obliges every country to liberalise its trade in services.
Current negotiations will decide which sectors in each individual
country will be subject to GATS. Norwegian Church Aid fears that
GATS may contribute to the commercialisation of fundamental
services – water, health and education – in a manner that will
threaten poor people’s rights to these services.
Clean drinking water is a right – not a product
The GATS Agreement’s formal options of exemption from privatisation commitments – the explicit exceptions for public services, and the individual country’s option to decide for herself what
sectors shall be subject to GATS – have proven themselves inadequate. EU has requested more than 50 developing countries to
include the environmental service “water for human use and the
treatment of waste water” on their lists of GATS-subjected services. Amongst the countries that received this demand, are
many who today provide water on an exclusively public basis,
including Honduras, Botswana and Tunisia.
Currently the EU tries to have its way by forcing upon developing countries plurilateral negotiations, hoping that this may
entice a ‘critical mass’ of members into an agreement that in
turn may serve a reference point for international trade law
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and settlement disputes. In any case, EU’s demands may not
merely result in privatisation in individual countries: mixed
models (where local authorities can decide whether the individual concession shall be served on a public or private basis);
use of semi-public companies to cross-subsidise underdeveloped areas or ensure affordable water to poor consumers; or a
high regulatory level to safeguard social and environmental
concern - all such measures may be prohibited under the GATS
Agreement. A common misunderstanding is that GATS only
prohibits discriminatory regulation, and not regulation as such.
This is incorrect: Any form of regulation that may be deemed
“more trade-restrictive than necessary” may be rendered illegal by the WTO panels, even if this regulation applies equally to
national and international operators.
Norwegian Church Aid salutes the government for having withdrawn all its previous GATS-request to the least developed
countries, and all requests within environmental services,
education and electricity to other developing country members. We request the Norwegian government to act with continued resolve in the light of the continued threats to public
health and human rights. Norwegian Church Aid calls on the
government to actively signal that the she finds the EU stance
in the GATS negotiations to potentially obstruct poor people's
rights to essential services.

7. INTELLECTUAL PROPERTY RIGHTS ENFORCEMENT
(TRIPS)
Public health and medicines
The Doha Declaration promised progress in terms of overcoming the considerable problems that the TRIPS Agreement
poses as regards the right to health and access to medicines.
The compromise as of August 2003 has however, proven itself
wholly inadequate as it effectively restrict poor and suffering
people’s access to vital medicines at affordable prices.
Biodiversity and collective ownership of life
Norwegian Church Aid calls on the government to ensure revision and implementation of TRIPS that secures both offensive
and defensive developmental interests:
Offensively: the TRIPS text must be revised in accordance with
Convention on Biodiversity (including the International Treaty on
Plant Genetic Resources in Food and Agriculture), placing parti-

cular weight on the prevention of biopiracy; all member countries
must be obliged to revise their legislation so that new patents are
only granted if the origins of the bio-genetic base material are
made known, the degree of innovation (rather than discovery) is
adequately proven, prior informed consent has been sought from
the countries and local communities from which the biological
material originated, and an agreement on profit sharing (so-called mutually agreed terms – MAT) has been signed. At the same
time, we consider the EU’s suggestion to the WIPO in December
2004 to make compulsory the submission of information regarding the origin of the material within the patent application as the
first step in the right direction for unilateral revisions of patent
laws.
Defensively: the question of flexibility must be made clear to
developing countries, and this flexibility may need to be broadened to ensure that farmers’ rights to sell plants and seeds
that are under IPR protection are not undermined by rights of
the breeder. We assume that the African Union’s African Model
Law represents, as for now, a natural and appropriate startingpoint for implementation of plant variety protection in African
countries. The fact that the UPOV Secretariat interprets this
Model Law as being in conflict with the TRIPS Agreement is
itself an argument for revision of TRIPS.
We believe that so-called sui generis plant variety protection
according to Article 27.3 (b) does not require developing countries to implement laws in line with UPOV 1991; TRIPS permits,
even before revision, greater restrictions in breeders’ rights
than UPOV. We observe that the government, through EFTAs
bilateral negotiations, have now acknowledged that UPOV 1991
is inappropriate as standard. This is a positive shift of policy. We
sincerely regret that the previous Norwegian government contributed to a rejection of developing countries’ entirely legitimate interpretation of Paragraph 27 – namely that the
Paragraph’s provisions as such shall be revised, and not merely
the implementation of these. Rich countries’ actions prevent
TRIPS from being brought into accordance with other international conventions. We expect the current Norwegian government
to revise Norwegian policy in this area.
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As a church-based organisation, Norwegian Church Aid’s vision and mission are both founded in the
faith that all human beings are created in God’s image as equals with the same basic rights and
obligations. Norwegian Church Aid’s mission is to manifest God’s love in the world by promoting
basic rights, challenging indifference, improving living condition and participating in strategic alliances which aim to translate God’s love and compassion into practical actions.
Norwegian Church Aid articulates this faith in five core values that provide the foundation for our
work: compassion, justice, participation, integrity of creation and peace.
The reality of trade has always been part of human society and a main pillar of all civilisations. The
issue is therefore not whether or not we should trade, but rather how we should trade. To safeguard
the rights and dignity of the poor and marginalized is a key goal for Norwegian Church Aid. We
strongly believe that focusing on advocacy for equitable trade that benefits people at the margins of
society will make a significant contribution towards a just world. That is why we advocate trade with
a human face.
In this publication, NCA has called on expert contributors to help identify some key problems of
multilateral trade liberalisation, in particular with respect to the upholding of poor people’s human
rights and real opportunities. Alongside essays on the problems relating to the Agreement on
Agriculture – arguably the most important and controversial area in the multilateral trading system
as far as poor people are concerned – we have chosen to focus on the services agreement (GATS)
and the intellectual property agreement (TRIPS) as these also touch on two fundamental questions:
poor people’s access to safe drinking water and the issue of how ownership of seeds and plants is
managed under the multilateral trading system.
We hope this publication will contribute to the rich debate about trade that is already ongoing, and
provide perspectives and insight to readers involved in policy making, church life, development
work and those otherwise concerned with issues of economic justice.

Postal address: P.O. Box 7100, St. Olavs plass,
N-0130 Oslo, Norway. Web: http//english.nca.no

